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MONDAY, JUNE 7, 1954 


Unirep States SENATE, 
SUBCOMMITTEE ON BUSINESS AND CONSUMER INTERESTS, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. 


The subcommittee met at 2:05 p. m., pursuant to call, in room 155, 
Senate Office Building, Senator William A. Purtell (chairman of the 
subcommittee) presiding. 

Present: Senators Bricker (chairman of the full committee) and 
Purtell (chairman of the subcommittee). 

Also present: Robert D. L’Heureux, committee counsel. 

Senator PurTELL. The meeting will come to order. 

Without objection, a copy of S. 3542 and S. 3190 will be inserted in 
the record at this point. 

(The bills referred to are as follows:) 


S. 3190, 83d Cong., 2d sess.] 


A BILL Toamend section 3 of the Act of January 2, 1951, prohibiting the transportation of gambling devices 
in interstate and foreign commerce 


Be it enacted by the Senate and House of Repre sentatives of the United States of 
America in Congress assembled, That section 3 of the Act of January 2, 1951 
(64 Stat. 1134, 1135; 15 U.S. C. 1171, 1173), is amended to read as follows: 

“Sec. 3. Upon first engaging in business, and thereafter on or before the Ist 
day of July of each year, every manufacturer of and dealer in gambling devices, 
whether or not engaged in interstate commerce, shall register with the Attorney 
General of the United States his name or trade name, the address of his principal 
place of business, and the address of each of his other places of business. On or 
before the last day of each month every manufacturer of and dealer in gambling 
devices, whether or not engaged in interstate commerce shall file with the Attorney 
General of the United States an inventory and record of all sales and deliveries of 
gambling devices as of the close of the preceding calendar month for each of his 
places of business. The monthly record of sales and deliveries of such gambling 
devices shall show the mark and number identifying each article together with 
the name and address of the buyer or consignee thereof and the name and address 
of the carrier. Duplicate bills or invoices, if complete in the foregoing respects, 
may be used in filing the record of sales and deliveries. For the purposes of this 
Act, every manufacturer or dealer shall mark and number each gambling device 
so that it is individually identifiable. In cases of sale, delivery, or shipment of 
gambling devices in unassembled form, the manufacturer or dealer shall separately 
mark and number the components of each gambling device with a common mark 
and number as if it were an assembled gambling device. It shall be unlawful for 
any manufacturer or dealer to sell, deliver, or ship any gambling device which 
is not marked and numbered for identification as herein provided; and it shall 
be unlawful for any manufacturer or dealer to manufacture, recondition, repair, 
sell, deliver, or ship any gambling device without having registered as required 
by this section, or without filing monthly the required inventories and records 
of sales and deliveries.” 
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A BII lo pr } ta t I terstate and foreign commerce by 


Be f enacted b the Senate ind Ho ( f Representative of the United States of 











imerica in ( i] bled, That the purposes of this Act are to assist the vari- 
States, Territories, and } SS101 f the | ted States, and the District of 
Columbia in the enforcement of their laws pertaining to gambling, bookmaking, 
and like Tenses, and to aid in the suppression of organized gambling activities by 
yrohil ng the ; f or the lea fur rr maintaining of communication 
faciliti for the transn f certain gambling information in interstate and 
tore eres 

SEC > A Act ( ter? 

4 Communication fa t means any and all instrumentalities, apparatus, 
personnel, and services (an g other things, the receipt, forwarding, and delivery 

communications ised OF setul in the transmission Of writings, signs, signals, 
picture and sounds of all kinds | vire or radio or other like connection between 
points of origin and reception of such transmissior 

b) “Gambling informatio: mea bets or wagers or related information 
assisting in the pilacin ol bets or wagers on sporting event or contest, or 
transactions or information facilitating betting or wagering activities on any 
sp ent or contest. In connection with horseracing, gambling information 
includes a ng other tl entri¢ ratches, jockeys, jockey changes,{ weights, 
probable winners, scheduled starting time of race, actual starting time of race, 
track Cconditio! the pettn odds, changes in the betting odds, the post positions, 
the ( nd price 

( Tra 5 i transmission directly or 

uy y a any | or possession of the United 
States, or e Dis t of any other State, Territory or 
PUSSeSsi i | i Olumbia 


i Transmission in foreign mn ’ means transmission directly or 
I to or from a foreign country 





or ship at sea or in the al 

Sec. 3. (a) The use of or maintaining of any com- 
munication facility for tl ng information in interstate or 
foreign commerce is prol 

b) Nothing in this Act shall be construed to prevent the transmission in inter- 
state or foreign commerce of information in connection with the news reporting of 
sporting events or contests, which might be gambling information as defined in 





this Act, if such information is intended, transmitted, supplied, delivered, and 
received only for printed news publication in newspapers, magazines, journals or 
like periodicals, or for radio and television broadcasting as set forth in section 4: 
Provided further, That if such information is intended, transmitted, supplied, 
delivered, or received for any other purpose, the burden shall be upon the person 
or persons so transmitting, supplying, delivering, or receiving such information 


o show that the information is not being used directly or indirectly to circumvent 


the purpose of this Act 

Sec. 4. No radio broadcasting station or television broadcasting station, for 
which a license is required by any law of the United States, shall broadcast or 
permit to be broadcasting any gambling information relating to horseracing 
before the start of any race on the day it is scheduled to be run; or during the one- 
hour period immediately following the finish of such race or before the start of the 
ace at that track whichever period is longer. This section shall not preclude 
vadcasting of the progress of, or information concerning, a horserace where 
uch boardcast is carried as a special event and not as part of a regularly scheduled 
eries of broadcasts of races: Provided, That no more than one horse race shall be 
ions per day. 

Sec. 5. (a) Any person or persons who shall lease or otherwise obtain from a 
common carrier or other supplier a communication facility to be operated for or 
in connection with the transmission of news or other information pertaining to 
sporting events or contests shall file with such carrier or other supplier a state- 
ment that the comn ication facility so obtained is to be used for such purposes. 
Failure to file such a statement shall create a presumption that such communica- 
tion facility is being used in violation of the provisions of this Act. The state- 
ments on file with the carriers or other suppliers shall be open to inspection by 
appropriate State and Federal law-enforcement agencies. 

Each common carrier or other supplier shall maintain a list of the terminal 
points and drops (receiving and sending) on any communication facility leased or 








least by any station or chain of stat 
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otherwise furnished for the transmission of news or other information pertaining 
to sporting events or contests, including the address of each such terminal point 
and drop, and such list shall be open to inspection by appropriate State and 
Federal law-enforcement agencies. 

Sec. 6. (a) The Federal Communications Commission shall require all com- 
mon carriers subject to its jurisdiction to file appropriate tariff practices and regu- 
lations to give effect to the provisions of this Act, and the Commission shall in 
accordance with its existing authority, take such steps as may be necessary to 
insure enforcement of such tariffs. The Federal Communications Commission 
shall adopt such rules and regulations and make such orders with respect to the 
operation of radio broadeasting and television broadcasting stations as shall be 
necessary to insure compliance with the provisions of this Act 

b) The interstate or foreign character of any transmission of gambling infor- 
mation in, or intended for transmission in, interstate or foreign commerce shall not 
create an immunity in respect of any criminal prosecution under the laws of any 
State, Territory, possession, or the District of Columbia pertaining to gambling, 
bookmaking, and like offenses 

c) Any remedies afforded by this Act are in addition to remedies now existing 
under State or Federal law, including law applicable within the Territories and 
possessions of the United States and the District of Columbia. 

Senator PurrgELL. S. 3542 is a Justice Department sponsored bill. 
It varies in some respects from 8. 2314, which was reported favorably 
by our committee last year, and which is on the Senate Calendar. 
The Justice Department had objections to that bill and the bill has 
been objected to consistently on unanimous consent. The Justice 
Department is represented here by Mr. Warren Olney, III, who will 
explain why the Department prefers S. 3542 to S. 2314. It may be 
that S. 3542 can be passed, while S. 2314 has not received approval 
by the Senate up to this time. 

Furthermore, S. 3542 represents a consistent approach by the Justice 
Department to this problem of gambling. It is identical with S. 3358 
of the 81st Congress, which was introduced by the then chairman, 
Senator Edwin C. Johnson, and reported favorably with amendments 
by this committee at that time. The Justice Department approved 
it fully at that session of Congress in the form in which it was intro- 
duced. 

Mr. Olney will also explain S. 3190, which would require the monthly 
filing with the Attorney General of the United States of an inventory 
and record of all sales and deliveries of gambling devices by manu- 
facturers and dealers. Each gambling device would have to be marked 
so that it is individually identifiable, otherwise it would be unlawful 
for any manufacturer or dealer to sell, deliver or ship it. 

We have with us Mr. Olney, and we shall certainly be glad to hear 
Mr. Olney at this time. 


STATEMENT OF WARREN OLNEY II, ASSISTANT ATTORNEY 
GENERAL FOR CRIMINAL DIVISION, DEPARTMENT OF JUSTICE 


Mr. Otney. Senator, I take it you do not want to have me sworn. 

Senator Purrexu. I certainly am not requiring that at this time. 

Mr. Outney. I would like to address myself first to S. 3542, which 
is the bill that the Justice Department is sponsoring. 

As the Senator remarked, this is identically the same bill that the 
Justice Department has been sponsoring since April 1950. In its 
form there it is entirely acceptable to the Justice Department, of 


course. 
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I might say shortly before the committee met I had a conference 
with representatives of the telephone companies and Western Union, 
who are suggesting certain amendments which in their substance are 
quite acceptable to the Justice Department. We beliveve by tomor- 
row we will have those amendments in the form on which we have all 
agreed 

Senator PurteLi. May | interrupt a minute? 

Mr. Ouney. Yes, sir 

Senator PurretL. When you speak of the telephone people do you 
mean people re presenting all of the telephone interests, or just a few? 

Mr. Otney. The American Telephone & Telegraph Co. 

Senator PurtTeuu. I see 

Mr. Ouney. The purpose of S. 3542 is rather narrow. It is nar- 
rower than the other proposals which have been made. It is aimed 
at one aspect of the bookmaking racket.. It is aimed at the wire 
service 

Experience has shown that with a network of communication 
facilities available to them, it is possible to organize bookmakers 
throughout the country through the means of selling them this vast 
service which is provided by communication facilities; and in that 
fashion to put them into a form of organization which becomes very 
dangerous. It is illegal in nearly every State in which they operate, 
and they become quite powerful. 

The thing that makes it very difficult from the point of view of local 
law enforcement is that with these communication lines going across 
State boundaries, the agencies in a given State where the bookmaking 
law might be violated have no ws ay of reaching the people who are the 
source of that information. S. 3542 is aimed to remedy that situation 
only. It does not go, and we do not desire to have any legislation 
that goes further and attempts to substitute the Federal Government 
for the State government when it comes to the enforcement of the 
gambling laws. 

In some of these other proposals it has been suggested that a pro- 
vision be included, for example, making it a Federal offense to transmit 
batting information across the State line. We think that that is quite 
unwise and it is unnecessary ina sense. It puts the Federal Government 
in a position where they must enforce ee against gambling which 
are local and should be local, and should be enforced by local people. 

The time and the place where the Federal Government can be of 
assistance on this problem is simply in those few places where there 
is something about it that the local people can’t reach, and that is 
why they ask that with respect to this wire service. 

All that the bill does is the very minimum of making it clear that 
interstate communication facilities should not be used for such an 
unlawful purpose. 

[ won’t go into the discussion of all the definitions of it, and that 
kind of thing. We do not believe that it is even necessary to attach 
to it any serious criminal penalty. The enactment of this bill will 
not result in our opinion in prosecutions of any foreseeable sort. What 
it does do is to put the legitimate communication facility—and I 
want to say that all of these companies are legitimate—in a position 
where they can justifiably and lawfully re fuse to give service where 
they know it is going to be used for this unlawful purpose. That is 
where these amendments come in that the vy are proposing. 
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Senator Purte ty. You feel free—I know I would judge anyway 
that there would be some objection on the part of the communications 
companies—but do you feel free at this time to indicate in what way 
you are going to meet their objections? 

Mr. Ouney. Yes They have no objection to being in that position, 
provided they are not being in the untenable position of having to 
take action at their own risk and then get sued for damages. 

Senator Purtrety. That is what I had in mind 

Mr. Otney. And be prosecuted criminally, or something of that 
kind. It is a perfectly reasonable position, in my opinion. The 
amendments which they are proposing are — the lines of proposals 
which the American Bar Association made in connection with some 
of their reports, which will exempt the sesbdileniaieattanas companies 
from suits for damages if they act in discontinuing the service on 
notice properly given by a law enforcement agency. 

Senator Purrety. Do you think that that will be covered by the 
testimony of the representative of the American Bar Association who 
will appear this afternoon, or would you like to elaborate on what you 
feel this agreement will be? I understood you had meetings with the 
telephone people and Western Union. 

Mr. Otney. We had some very brief discussions, but we have 
referred to it in years past 

Senator Purreu. If you prefer to wait until later it is all right, 
but | thoucht you might want to elaborate on what effect these 
amendments have in the present bill. 

Mr. OtNey. The suggestion has been made that section 3 (b) of 
2314 

Senator Purrety. That is the other one 

Mr. Otney. Yes. But the language will be along the line that 
when any common carrier subject to the jurisdiction of the Federal 
Communications Commission is notified in writing by a Federal, 
State, or local law enforcement agency within its jurisdiction, that 
any service, facility, or equipment served by it is being used or will 
be used by any person for the purpose of receiving or transmitting 
gambling information in interstate or foreign commerce, it shall dis- 
continue within a reasonable time, or refuse the furnishing of such 
service, facility, or equipment, but no damages, penalties, or forfeitures 
civil or criminal, shall be found against any common carrier for any 
act during the compliance with any such notice. It would be some- 
thing along that line. 

Senator Purre.ty. You would want to make some changes in that, 
I judge 

Mr. Otney. Yes. Possibly not as far as its intent or purpose 1s 
concerned. 

Senator Purtetu. I see 

Mr. Ounry. The Western Union Telegraph Co. had a proposed 
amendment for the same objective, but the language was a little 
different. In either case, it is acceptable to the Justice Department, 
and we thought we would be in a position to present the committee 
with an amendment on which we have all agreed as far as the language 
is concerned. 

Senator Purrenti. You have further amendments suggested? 

Mr. Ouney. No, sit 

Senator Purtexyu. That is the one? 


48549-—_54--—-2 
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Mr. Ounery. That is the main one _ Yes. 

Senator Purre tn. You feel with that amendment which can be 
whipped in shape to the point where it is acceptable to you, you feel 
after having discussed it with the telephone people and Western Union, 
that it will meet their objections and that would probably remove 
any objections to the present bill on their part. Is that correct? 

Mr. Ouney. That is correct. 

Senator Purrre ty. And that is your thinking? 

Mr. Otney. That is my thinking. 

Senator Purre.y. And that is your. understanding? 

Mr. Ounry. Yes, sir. We think that that will take care of this 
organized aspect of the bookmaking racket without injecting the 
Federal Government into the field of law enforcement, which tradi- 
tionally has always been local, and which we think should be continued 
to be local. 

Senator Purtgeiy. This has been one of the big problems—this 
question of conveying information from the ~ :ks either by telephone 
or telegraph, or in some instances possibly by television. Is that 
correct? 

Mr. Outney. Well, Senator, it was along in the forties and in the 
early fifties, too. It was the main problem as far as organized gam- 
bling rackets are concerned. The situation is very different today 
than it was then, however. At the present time the best of our infor- 
mation is that there is nothing comparable at all to the old wire serv- 
ice, that is operating today. The indications are that this fast racing 
information is not being gathered and centralized and then dissem- 
inated across the country in the way in which it used to be. This 
bill will simply make impossible a revival of the conditions that formerly 
existed. 

Senator PurrTe.u. Yes. 

Mr. Ouney. I might say on what I base those conclusions. For 
example, in Nevada, where bookmaking is licensed and legal, that is 
the place where they would have a fast, quick wire service operation 
if there was any wire service operating. It is not bad, and it is not 
quick, and their results are delayed. That is because the organization 
is not there. It is not operating in the fashion in which it used to. 

Senator PurTe.Lu. Senator Bricker, we are very happy to have you 
here as chairman of the full committee. Have you any questions? 

The CHarrMAN. No, I have no questions. J was on the committee 
last year when we considered this bill and I think it is working out all 
right. I just wanted to come in and hear the testimony. 

Senator Purrety. Have you heard the suggested amendment, 
Senator? 

The CuarrMan. I was just told about it. 

Senator Purre.u. In view of your experience last year, it might 
clear up 1 or 2 objections that have been suggested. 

The Cuarrman. That is right. I am hopeful it does. I do not 
have anything to ask. I just dropped in for a few moments. 

Senator Purrett. You are always welcome, and _ particularly 
welcome at any of your subcommittees’ hearings. 

The CuarrMan. | appreciate your taking care of this. 

Senator PurrEe.tu. Does that complete your testimony on this 
particular bill, S. 3542, Mr. Olney? 

Mr. Outney. Yes, sir. It does. 
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Senator Purre._L. Do you want to talk about 8. 3190? 

Mr. Outney. Yes, sir. I do. 

This is a bill to amend in certain respects what is the slot-machine 
statute. These amendments are made necessary by decisions of the 
Supreme Court pointing out indefinite language that was used in the 
bill as originally drafted. All that these proposed amendments do 
is to restate what the intention of the bill was and put it in language 
which will be acceptable to the courts. There is no substantive change 
of any importance in it at all. I don’t imagine that the committee 
as far as 1 know there is no opposition to it. 

Senator PurreLL. No known opposition. 

Mr. Otney. I don’t imagine the committee would want me to go 
into detail on all of these amendments. 

Senator PurTELL. No, unless you wish to. I think we have a pretty 
clear idea as to what the intent is. 

Mr. Ounery. Yes, si 

Senator PURTELL. I think it does do what it is intended to do—to 
clarify a situation which was somewhat ambiguous previously. Have 
you any discussion or questions to ask, Senator Bricker, that you 
would like the witness to answer on 8. 3190? 

The Cuairman. No; none at all. 

Senator Purre.u. I thank you very much for coming here, Mr. 
Olney. 

Mr. Otnry. Thank you, Senator. 

Senator PurTELL. We will hear from you then, I understand, when 
and if you have these amendments whipped into shape, 

Mr. Otney. That is correct. 

Senator PurrELL. I do not know whether you will give them to us 
or how will you handle that? 

Mr. Outney. Well, what is your suggestion? 

Senator Purretu. As long as we get them and we know they will 
meet with the objections offered by the other people, and are satis- 
factory to us and help us—perhaps if you give them to us it would 
help us. 

Mr. Otney. We will do that. Our plan was as soon as this meeting 
is over to meet together this afternoon and we hope to have them in 
final form for you tomorrow. 

Senator PurrELyt. We do not have to have them tomorrow but 
we would like them, to get them, as quickly as we can, because there 
are many of these bills we would like to report to the full committee. 

The CHarrman. We have a meeting Wednesday, I think, and if 
we could get it by Wednesday it will be helpful, because we are getting 
down to the short rows and if we can get it out of the committee it 
will help. 

Senator Purreiy. We have other subcommittees as well as this, 
of course. 

Our next witness is Mr. Rosel Hyde, Chairman of the Federal 
Communications Commission. We are very happy to have you here. 
You are not interested in the second (S. 3190), but only in the first 
(S. 3542). 
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STATEMENT OF ROSEL HYDE, CHAIRMAN OF THE FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Hyper. That is right. Senator, it has not been possible with 
the notice we have had to prepare a formal statement. I have dis- 
cussed the bill and the approach of this bill to the problems it deals 
with, with my colleagues on the Commission, and they are in general 
agreement with the position I propose to take at this hearing. 

Senator Purrevy. The fact that the notice was not sufficient to 
have you prepare a statement does not mean that you have not had 

sufficient time to give this complete thought and arrive at a decision 
as to what the thinking of the Commission is on it? 

Mr. Hyper. That is correct. I have discussed the text of the bill 
with the Commissioners and they are al] in agreement with the posi- 
tion which I shall! state 

Senator PurTELL. Fine. 

Mr. Hyper. It is essentially that this is a law-enforcement project, 
and that it ought not to be made an administrative problem for the 
Communications Commission. I had some notes which I will refer 
to, if I may 

Senator PurtTELL. I would like to have you do that. 

Mr. Hype. It has been the Commission’s consistent position that 
the problem of preventing the use of interstate communication facili- 
ties for the transmission of gambling information is primarily one of 
law enforcement, rather than one of administrative regulation. The 
Commission has therefore advocated that the Congress make it a 
crime to transmit by means of interstate communications facilities, 
bets, wagers, betting odds and prices paid concerning any sporting 
event. 

In our discussion of this it was suggested by one Commissioner 
that it be simply made unlawful to transmit over interstate facilities 
the betting odds that are a very effective deterrent to gambling, 
which would be helpful to Jocal jurisdiction in the enforcement of 
local laws that would be provided. 

This information, betting odds and so forth, which I have mentioned, 
is of no use to anyone, except those engaged in or interested in gam- 
bling activities. It is believed that such an approach would effectively 
and efficiently accomplish the purposes desired by Congress, while 
avoiding the necessity for establishing any burdensome, complicated 
administrative proceedings. 

It is recognized that some people who do not themselves gamble, 
may take pleasure out of reading or hearing about others who do. 
But if gambling is an evil which should be stopped, then the trans- 
mission in interstate commerce of all information may lawfully be 
prohibited, just as all information about illegal lotteries now is. 

In other words, if the Federal Government can prohibit the trans- 
mission over interstate facilities of information concerning lotteries 
because they are unlawful, then the Federal Government can prohibit 
the transmission of other gambling information on the basis that it 
is unlawful. 

There appear to be serious questions with respect to the approach 
taken by Pe 3542, both as to effectiveness and efficiency. Section 
3 (a) of S. 3542 would place a complete ban on the use or leasing of 
mnenanination facilities for transmission in interstate or foreign 
commerce of gambling information, as defined by the bill. 
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However, section 3 (b) of the bill would create an exemption for 
gambling information intended, transmitted and received only for 
printed news publication, or for use by radio and television stations, 

With respect to gambling on sports other than horse racing, this 
exemption would seem to render the legislation nugatory since there 
is no critical time element involved in gambling on those other sports. 
The nation-wide gambling syndicates that operate in connection with 
basketball and other sports would continue to flourish if they could 
obtain the essential information, particularly betting odds and prices 
paid, through the newspapers and radio broadcasts. 

I have a discussion here regarding the exemptions which we think 
would give us a complicated administrative problem. 

In connection with horse racing 

Senator Purrety. You are talking about section (b) now, with the 
exemptions there? 

Mr. Hypr. That’s right. 

Senator PurTeLL. Subsection (b) of section 3. 

Mr. Hyper. The exemptions. That is right. 

In connection with horse racing, we are all aware that there are 
hundreds of scratch sheets published. I say that from what I have 
seen and read. I am not an expert in this field. Apparently, the 
publishers of these sheets would be eligible to receive gambling in- 
formation if it were to be used solely for publication. But who is to 
determine whether or not the gambling information is to be used only 
for publication purposes? How isa carrier going to determine whether 
gambling information is to be used for publication or for gambling 
as such? Is it intended that the common carrier furnishing the com- 
munications facilities investigate each customer to determine whether 
or not the information is being used solely for publication? 

Moreover, the proviso in section 3 (b) indicates an intent to permit 
gambling information to be transmitted for other than publication 
purposes, if the person can prove that the information will not be used 
to circumvent the purposes of the bill. Presumably, the customer 
would have to prove the lawful purpose of the transmissions to the 
carrier. If the carrier denied the facilities, the customer could then 
complain to the Commission, which would have to make a determina- 
tion as to whether the information was intended to circumvent the 
purposes of the bill. 

It is believed that the result would be complicated administrative 
hearings involving violations of local laws and law enforcement con- 
cerning which neither the Commission nor the common carriers are 
experts. 

The Commission thinks that there ought to be some effective 
sanction if a bill such as this is going to accomplish its purpose. 

There is also a question as to what sanctions would be available 
under this legislation to punish those who violated its provisions. 
The bill does not make it a crime to transmit gambling information 
for illegal purposes. The only sanction that apparently would be 
available against the person using the facilities for illegal purposes 
would be to take away the facilities. I think that would work this 
way: The Telephone Co. determines—and how it will make that 
determination I do not know—that the facilities were to be used for 
transmitting gambling information, and having made that determina- 
tion discontinues the service. 
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Senator Purre_y. You heard the proposed amendment earlier? 

Mr. Hype. I heard the statement. I am not familiar with the 
proposed amendments. I know apparently that amendments are 
contemplated which would save the carrier harmless against any 
penalty for discontinuing service unreasonably. 

Senator Purreii. On notice by a Government agency that it was 
being used ille orally. ; 

Mr. Hype. Yes. And as I understood the point that was made 
here, if the Telephone Co. discontinued the service because the sheriff 
or district attorney called and said that the facilities were being used 
for illegal purposes, then the Telephone Co. would not have to respond 
1 


lamages for discontinuing services on any complaint. 

Mi L’Heurevx. You had, I believe, shown no objection to a sim- 
lar provision in the last bill exempting the common earriers by wire 
and broadcasting under circumstances very imilar to the present 

iment in other word you never basllois i that the wire serv- 

s should hav » detee fos Vialetosnc dal pea? 

Mr. Hypr. No \ e do not think that burden should be placed on 
the carrier, and do not think it should be placed on the Commission. 


We think the simple and direct way to handle this problem is to make 


it unlawful to transmit gambling information, and for local enforcing 
agencies to enforce that law. That is the way we think of it. 

It seems questionable whether any sanction referring to the removal 
of service alone would be sufficient to deter persons from attempting 
to violate the provisions of the law. It is in this connection that it is 
believed the direct approach of making it a crime to transmit certain 
specified types of gambling information would be most effective. 
Persons would be more hesitant to use communication facilities to 
transmit gambling information for illegal purposes if the penalty 
were not merely loss of the facilities, but also conviction of a Federal 
crime. And, therefore, even if the Congress does not decide to adopt 
our approach to the matter, we believe that the activities which are 
prohibited should be made a crime. 

S. 3542 would also permit radio broadcast stations to receive gam- 
bling information relating to horseracing, and to broadcast such infor- 
mation on a delayed basis. It is believed, however, that the broad- 
casting of such horseracing information, even on a delayed basis, may 
be helpful to gamblers. This would be particularly true if other 
sources of—my notes have “fast horseracing news” 

Senator Purteiu. The last horserace I went to was not a fast one. 
I will tell you that. 

Mr. Hype. I think my language should say, “rapid transmission 
of information with respect to horses’’—if that were eliminated. 

Thus, under the bill, gamblers could receive prerace information 
from newspapers. The results of the races and the prices paid could 
then be obtained from the radio. While delaying the broadcasting 
of the information might prevent gamblers from betting on every race, 
it would probably permit them to continue operations by betting on 
every other race being run at every track throughout the country. 

[ think I should explain a little more. It is my understanding from 
reports that come from my Commission that when you use wire and 
radio facilities to place bets you are able to cover a lot more ground 
than if you went to one track or took an interest in the horses at a 
given track. At one central point, assuming you have information 
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from various places, you can bet on horses from those various places. 
Consequently a little delay in time may be more than offset py the 
access you get to gambling information from other tracks. 

Senator Purtetn. You would like to see it completely banned by 
being able to withdraw the license in the event it was used at all for 
that purpose. Is that correct? 

Mr. Hypr. We would like to see the transmission in interstate 
commerce—and I want to put emphasis on “interstate’”’—made unlaw- 
ful and prohibited as a violation of law. We would not like to see it 
made a licensing arrangement. We would not like to be a licensing 
agency for the purpose of authorizing transmission of gambling infor- 
mation. Not that that is suggested here. 

The Commission has serious doubts concerning the implication in 
the proposed bill that it would be proper for broadcast stations to 
broadcast gambling information concerning horseracing on a delayed 
basis. The language of the bill might be construed as evidence of 
congressional intent that the Commission should not have the power 
to prevent stations from broadcasting gambling information on a 
delayed basis, even though the Commission might find such broad- 
casts were not in the public interest. 

In other words, if this legislation found it were the intent of Congress 
that broadcast stations might on a delayed basis transmit anne 
information, then the Commission in its licensing duty might be faced 
with the argument that broadcasting of horseracing with this 15- 
minute or half-hour delay, is quite all right; it is contemplated by 
congressional action. As the matter now stands, the Commission can 
determine whether or not a broadcast service is in the public interest 
and in that connection it would be interested in determining what 
effect it had on the enforcement of law, and finding that it gave it a 
police difficulty and induced gambling activity in the community, we 
could deny a license. 

But if Congress in the law says transmission of gambling informa- 
tion on a delayed basis is O. K., then even that possibility is eliminated. 

The language of the bill might also be construed as being discrimina- 
tory toward radio stations. Section 3 (b) of the bill provides that 
broadcast stations may receive gambling information ‘“‘as set forth 
in section 4.” 

The latter section, however, refers only to receiving and broadcasting 
gambling information re lating to horseracing. Therefore, while news- 
papers could receive gambling information concerning other sports, 
it would appear that radio stations might not be able.to receive and 
broadcast such information. 

It is the Commission’s opinion that a complete ban, with respect 
to both wire and radio, should be placed on certain specific information 
useful only for gambling purposes. But, in any event, the Commission 
does not believe that broadcast stations should be denied the informa- 
tion which can be received and printed by newspapers. 

[ believe that my very first statement was this is essentially a law 
enforcement program, and not one that should be turned over to the 
Commission as an administrative regulatory problem, and that that is 
the real burden of my statement to the committee. 

Senator Purteuu. I gathered it was. 

Senator Bricker, have you any questions or remarks you wish to 
make? 
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The CHarrMan. No. 

Senator Purte tt. Thank you very much for appearing here, Mr. 
Hyde. Our counsel would like to ask you a question, if you don’t 
mind, 

Mr. L’Hevrevux. If we followed your suggestion and made the 
transmission of gambling information a crime, and then a common 
carrier committed that crime once, twice, or three times, would you 
still allow him to function? 

Mr. Hype. | believe that a common carrier who knowingly con- 
tributes to the commission of a crime, or participates in it with supply- 
ng information, is liable for such action in common law. I think 
here are adequate sanctions against any such behavior as that. 

\fi L’Heurevx. In other words, there is a definite possibility, if 
this were made a crime and the common carrier violated the law, that 
he might lose his permit to continue operations. Is that right? 

Mir. Hype. | would say, Counsel, that that question would relate 
better to broadcasting because in that field the communications facility 
is a licensed facility and the person who engages in the broadcast 
activity does so under a license which we grant on finding that the 
operation will serve the public interest. Obviously, we could not 
make a finding that an operation which is conducive to gambling and 
open violation of the law would be in the public interest. I think we 
would be in a position to revoke the license of any such station and, of 
course, to deny a renewal. 

Mr. L’Hevurevux. In other words, it would be a delayed action as 
compared to the present bill? The present bill, by declaring it un- 
lawful, would put upon you the burden of determining then whether 
stations should be allowed to continue broadcasting, whilst if we fol- 
lowed your suggestion they would first commit the crime and then 
you would made that determination. 

Mr. Hyper. That is true. On the other hand, if you make it a 
crime to transmit gambling information, defining what you mean by 
cambling information, I think you will have effectively stopped the 
transmission of such information and it will not be necessary to rely 
on our licensing responsibility. 

Mr. L’Hevrevx. But what if we make it unlawful as suggested 
by the Justice Department? 

Mr. Hypr. I don’t believe the Justice Department recommends 
you do make it unlawful, do they? 

Mr. L’Hevurevux. Yes. It is in the version of the bill, it is my 
recollection. 

Mr. Hype. It says it is prohibited. 

Mr. L’Hevurevux. Well, what is prohibited is unlawful, if it is 
prohibited by law. 

Mr. Hypr. What is the sanction? I don’t find it. 

Mr. L’Hevurevux. That is it. There is no criminal sanction, but, 
as you pointed out at the beginning of your remarks, there is an 
administrative sanction. You would have to make up your mind. 

Senator PurTELL. You could impose it. 

Mr. L’Hevrevux. That is right. 

Mr. Hype. I think it could possibly work if a law were enacted 
which says: ‘‘Transmission of gambling information, defined herein, 
is prohibited, and the Commission shall adopt regulations to see that 
the carriers’ tariffs comply with the law.’’ The carriers file tariffs 


I 
‘ 
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which would prohibit the transmission of gambling information. 
Then vou have it in the tariff. 

I guess the next step is when someone interested in gambling at- 
tempts to use the telephone to his station for gambling purposes, and 
the telephone company takes the burden of determining whether or 
not this is gambling information, and determines as best it can that 
it is gambling information, and discontinues the service. You will 
then have taken out the telephone and substituted transmission at 
that point. 

But the real gambler, and the person who wished to promote 
gambling by transmission of the information, is not subjected to any 
sanction whatever. That apparently is the way it would work. , 

Mr. L’Hrvurevux. Then it becomes a question of what the Congress 
thinks is the most effective way to reach the person who 

Mr. Hypr. Certainly it is, and I am here to urge the most effective 
way would be to make it unlawful to transmit information and not 
make it an administrative problem for the Commission but a law- 
enforcement project for an appropriate law-enforcement agency. 

Mr. L’Hevurevux. In substance, isn’t it vour position that you 
would like a criminal penalty put in the bill in order to impose upon 
the Justice Department the primary responsibility of ferreting out 
the violators rather than upon the Federal Communications Com- 
mission? 

Mr. Hyp. And the carriers. 

Mr. L’Hevurevx. And the carriers. 

Mr. Hyde. That is right, sir. 

Mr. L’Hrvurevux. But you do not believe that the Federal Com- 
munications Commission would escape the responsibility of trying to 
determine whether the communication facilities are being used in 
violation of the law, even if the Justice Department did not dis- 
cover it? 

Mr. Hype. I am sorry. Would you mind repeating that question? 

Mr. L’Hevreux. Supposing the Federal Communications Com- 
mission finds out that the carrier is violating the law and the Justice 
Department either does not know about it or has not gone after 
him. It would still be your responsibility to do something about it, 
would it not? 

Mr. Hype. Certainly. We would still have our responsibility and 
expect to discharge it; and the same would be true with respect to 
broadcast stations. Enforcement of a criminal law would not deter 
us from discharging our own responsibility as a licensing authority. 
It is one of those areas where it might very well be possible. 

Senator Purrety. Thank you very much, Mr. Hyde. You have 
been very helpful. The next witness is Mr. Walter Armstrong, 
chairman of the section of criminal law, American Bar Association. 


STATEMENT OF RUFUS KING, SECRETARY OF THE SECTION OF 
CRIMINAL LAW, AMERICAN BAR ASSOCIATION 


Mr. Kine. Mr. Chairman, I am Rufus King, secretary of the 
section. Mr. Armstrong is not here. He is arriving tonight. 
Senator Purteiy. I will be happy to have you testify. Do you 


4$8549—54 
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have a statement from Mr. Armstrong, or do you intend to convey 
it verbally? ' 
Mr. Kine. I intend to convey the information Mr. Armstrong 
was going to convey He is in Memphis and will not be able to be 
here until this evening. 
Mr. L’Hevurevx. Will you give your name and address for the 


Mii IW ING Rufu Kine My address is Sou hern Building, Wash- 


Senatol PURTELI is it vour intention to discuss both bills. or just 
nat 
Mir. Kine. Both, Mr. Chairman, | fl 
| Py LI Ch n Vou 
Mr. Kine. First, 3542 is, as vour committee recalls, the original 
\ mm of th bill whiel I cd at the race-wilre services, which 
,isa blow he | kbone of illezal bookmaking The eriminal 
| m has re rera “cl il a very important | roblem ever since it 
, unde ( } 1) tt Senate in 14950 
l' only thing | ish » put on the record with respect to S. 3542 
h identical mea H. R. 7311. was introduced in the House 
of Representatives during the 83d Congress That is word for word 
len 1 th S. 3542. That bill was considered and unanimously 
oved by the Committee on organized Crime of the Criminal Law 
tion, by the criminal law section itself, and on the recommendation 
ol the section by the ABA house of delegates at the Atlanta midyear 
( he, M il hy 3S, I 54 
So in effect the American Bar Association has formally and officially 
endorsed 5. 3542 and urges its passing on the committee. . 
[ have the text of that resolution, but unless you are building : 
formal record I will not submit 1 


] { 


As to S. 3190, I want to make a distinction between some of my 
1 are personal and then the report of what the ABA has 

done, which |] will make at the end 
S. 3190. which is paired in the House with H. R. 7311, to amend 
the Slot Machines Act in section 3 only. The amendment appears 
o have two sections to make it perfectly clear Congress intends the 


m ‘ + 1] o . > 
act to apply to intrastate as well as interstate operations. 


remarks whicl il 


py a 


Senator PurteLi. You spoke about wishing to differentiate between 
the attitude of the American Bar Association and your own feelings 
in the matter Are you now speaking of the attitude of the bar associa- 
tion or your own feelings in the matter? 

Mr. Kine. I am explaining for my own the context in which I wish 
to report to you for the bar association. I will tell you when I want 
to report what the bar is doing 

The second purpose of this amendment seems to require records to 


be kept affecting all of the places of business of an operator, instead 
of only those an the district where his principal place of business is. 


This is an entirely unobjectionable amendment to the Slot Machine 
Act and clears up administrative features. But—and this again is 
my own feeling—it is going to a lot of trouble to fix up the door of 
the barn when the barn is lacking a wall. Section 1 of the same bill, 
to which no amendatory efforts are addressed here, contains a defini- 
tion of slot machines and gambling devices which has been cirecum- 
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vented by the industr’ from the very beginning. I will explain that 
very briefly. 

The controlling definition to which this entire regulatory pattern 
adresses itself is broken into two parts. One is the machine-gambling 


device which has a drum or reel, and this catches the old one-armed 
bandit. Those machines are included if they give money or property, 


or a right to it, In other words, a credit. 

The second definition, in the disjunctive, is any coin-operated 
machine which gives money or property. That second definition 
omits the ovine of credit. In other words, i machine does not fall 


within the definition if it is not coin operated or gives credit rather 
than money or property. 
The result is that all nondrum or reel machines are excluded from 
No. 1 In other words, anything that is not a one-armed bandit. 
id all noncoin-operated machines, and all machines that pay in 
credit instead of cash or tokens, are excluded from No. 2. 


14 


The broad result is that the manufacturers who have been flooding 


the country with the cambling devices have not been effectively 


embarrassed by this act at all. I want to tell you what the American 


Bar A iation has done 

In 1951 the Commission on Organized Crime helped develop the 
nd stry’s amendatory language changing that definition It is a 
we. This was S. 1624 in the 82d Congress, 


which was formally endorsed and approved by the American Bar 






simple two-sentence ¢ 


Association’s house of delegates at the San Francisco meeting in 
i 


September 1951. This was one section of a bill which did a number 
of things, but the language is ther 


Furthermore, that same language, or its substance. was reincorpo- 


rated in S. 716, introduced by senator Tobey, which is now pending 


before the Senate, and I would respectfu ly refer the committee’s 
attention to that bill. I have some copies here which 1 will submit 


and urge that you consider adding this amendatory language to 5. 
3190 

It is my understanding —this is on the last page that this amend- 
ment is being introduced in the House as a separate, clean bill today 
and will be passed there. 1 brought over—this morning I went down 
to the news stand and picked up a copy of the Billboard, which is the 
trade magazine covering amusement devices, and so on, just at random 
off the stand. On page 35 thereof there is an ad for one of these 
devices. I would like to leave these for you, for your consideration, 
This is called the Flash Joker. I direct your attention to the language 
describing this machine, which reads: 

Chis is the machine cleared by the Department in Washington, D. C., as not 
coming under the Johnson Act and can be shipped in interstate commerce 
This is the act to which this amendment is addressed. 


is not coir -operated, therefore it does not require either the SLO 


oO 250 Stamp. The ‘Joker’ is not a conversion 

nr attention to the picture which shows practically an 
old on ied bandit with a device which is put behind the bar where 
the bart : can take your money and push the control. That is 


how thev umvent the act 
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I simply conclude by urging again that you consider this other prob- 
lem since you have amendments to the bill before you, and since this 
is by far the more important of the two 

Senator PurteLy.. What department are they referring to? 

Ma KING | presunn the Department of Justice. | do not know. 

I want to emphasize again it has been a full-page spread, and this 
is just a current issue I picked up. However, it has gone on and on 
and I think it calls for action from the Congress 

Senator PurTELL. You feel section 2, page 7 of S. 716, will meet this 
and other obiections to the legislation? I shall read it 


. 2: © ( ! of tl first section of tl \ ( led An Act to prohibit 
tra rta yf I o ¢ \ ter ile a 11oreign commerce *, approved 
January 2, 1 Stat. | ( » read as folloy 

9) "a her machine or chanica evice and roulette wheels and similar 

od 1}and manufactured primarily for use in connection with gambling 
and (A) which when operated may deliver, as the result of the application of an 
ele! I ( chan any money or propert or B t he operation of whicl a 
pr Her entl ito receive i e re I r tne Lp} cation of an ele- 
ment of chance i \ none r property P ted Ths the provi ions of this sub- 
sect it hall appl pari-! el betting ¢ ipn t or material sed or 
designed for use at race tracks wher ett is leg: nder applicable State laws, 


Mr. Kina. Yes It will remove the flaws from the definition. 

Senator Purte.u. You feel with that amendment that S. 3190 meets 
with your approval? 

Mr. Kine. Yes, sir. Entirely 

Senator Purrety. Except vou feel it does not go far enough. 

Mr. Kine. Yes, sir. We would have placed the amendatory lan- 
cuage as to the definition before this, but we were waiting for these 
other administrative amendments to be developed, as we felt they 
would be logically joined together 

Senator Purretn. You feel you have anticipated the inventive 
genius of people engaged in producing games of chance by this lan- 
cuage. Is that correct? 

Mr. Kine. We have attempted to make a broad generic definition. 

Senator Purre... I would judge without having studied it, that 
it is broad and it appeared you almost anticipated many such things 
as this. 

Mr. Kine. I might volunteer again personally I have had a good 
deal of experience. [| drafted a model antigambling act for the Council 
of State Governors and the Commission on Uniform State Laws, and 
the proposal that Mr. Moslyn, of the telephone company, either made 
or intends to make from my knowledge and experience is a quite 
reasonable and important proposal, and I would like personally to 
endorse that 

Mr. L’Hrvrevx. I might point out that Mr. King was greatly 
helpful in working on the report and the bill somewhat similar to 
S. 3542 last vear. Is that not true? 

Mr. Kine. The other version: the penal version, I believe. 

Mr. L’Hevrevux. That is right. 

Senator Purteiy. Thank you very much. Since there are no other 
witnesses scheduled to appear today, the meeting will stand in recess 


subject to eall by the Chau 
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Without objection, the Federal agency comments upon S. 3190 and 
S. 3542 will be inserted in the record at this point 
The material referred to follows: 


DEPARTM r OF COMMERC! 
(OFFIC ( H} (FENERAL COUNSEI 
Wes} mn 2 Vay ¢ 
Hor JOHN W Brict 
( ? C'an mn Intersta , Fy n. ¢ , ‘ 
Unit s S u dD. ¢ 
1) ( M This lette repl ‘ ] of i ( 
154 Y ( f De ( th res} ttoS 190, a 
) ( ‘ i > 195] ( Hit 1 ra OF I 
ci s { e and 10 I ) er 
| ] ppears rye l! ew of the 1) urt { l 
\f careful cor 1¢ ( oO I und eff of a ent 
( res Denart t. it j i that t} t 
ley ii 
I pe ol I wice t I | Ise ¢ O 
Sil ePrelVv VO < 
LA} B. ( \ 
J) ( ( 
COMPTROLLER GENERAL OF THE UNIT‘ STA 
li } »” ro. : Tus 1] ) 
H JoHN W. Br } 
( Comr yn Interstate and Fore ymmeree 
l ed States Senate 
My Drar Mr. ¢ AIRMA I have etter of June 3, 1954, enclosi 1 \ 
I S. 3042, 33a Cr ‘ entit 1 \ l to pr transmiss1 of cert 
mil form T l te tat I ! ( n ree com uni T 
faciliti d ir l v comments I may care to offer concerning the proposed 
if l it10 
A companion bill, H. R. 7311, 838d Congr is presently before t H 
( mittee on Int tate 1 Foreig Com ( Related bill e 8S. 7if 
{ l | efore vour committee, S. 2 t+, Sod Congress, favora 
) orted out . vr r committe ] 7 15 it Senate Retr t N 00, 
nd H. R. 7975, 83d Congress, presently be the House Judiciary Committes 
Since the prov f the | do not aftect the functions of the General 
\ tine Off iN ( e! to make wit! ! t to the enactment of 
~ 5542 
Pursi t to vour request, three carbor pi f letter are enclosed her it 
i ‘ = 
FRA H. WeIrze! 
1 Comp G al of the t ed Sta 
DEPARTMENT OF STAT! 
Washington, D. C., June 9, 1954 
Hon. Joun W. BRICKER, 
Chairman. ( f on Inte ite l Foreiqn Cor P 


Dear Senator BRICKER: Reference is made to your letter of June 3, 1954, 
transmitting for the comment of the Department of State a copy of S. 3542, to 
prohibit transmission of certain gambling information in interstate and foreign 
commerce by communications facilities 

hough the Department is in sympathy with the aims of the legislation in 





ised bv those 1 ro- 





question, it is recognized that administrative problems are ri 





visions which would place the burden of enforcement upon common carriers 


concerned. Since these matters fall largely within the purview of other United 


States Government agencies, however, the Department of State desires to make 
no further comment at this time In the event that it is deemed appropriate, the 
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TUESDAY, JUNE 8, 1954 


UNITED STATES SENATE, 
SUBCOMMITTEE No. 6 ON 
BUSINESS AND CONSUMER INTERESTS OF THE 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C 

The Subcommittee met at 2:04 p. m., pursuant to call, in room 
P-63 of the Capitol, Senator William P. Purtell, chairman of the sub- 
committee, presiding. 

Present: Senator Purtell (chairman of the subcommittee 

Also present. Robert D. L’Heureux, counsel. 

Senator Purretyu. The hearing of the subcommittee will come to 
order. 


STATEMENT OF WARREN OLNEY III, ASSISTANT ATTORNEY 
GENERAL FOR THE CRIMINAL DIVISION, DEPARTMENT OF 
JUSTICE, ACCOMPANIED BY JOHN T. QUISENBERRY, GENERAL 
SOLICITOR OF THE AMERICAN TELEPHONE & TELEGRAPH CO.; 
EDWARD B. CROSLAND, ASSISTANT VICE PRESIDENT OF THE 
AMERICAN TELEPHONE & TELEGRAPH CO.; GEORGE C. RICHERT, 
SECRETARY, UNITED STATES INDEPENDENT TELEPHONE AS- 
SOCIATION; WILLIAM G. ACHESON, ASSISTANT GENERAL 
ATTORNEY, WESTERN UNION; AND K. W. HEBBERTON, ASSIST- 
ANT VICE PRESIDENT, WESTERN UNION TELEGRAPH CO. 


Mr. Outney. Mr. Chairman, I would like to submit these suggested 
amendments to 8. 3542. 

Senator Purrexyi. These are the amendments agreed to by both 
the American Telephone & Telegraph Co. and the Western Union? 

Mr. Otney. Yes, sir. 

Senator Purreiy. And the Department of Justice? 

Mr. Otney. Yes, sir. 

In connection with it, Senator, I would like to make some general 
statements about what the purpose of this thing is and what the 
purpose of these amendments is, simply so we will have a record of it 
and there won’t be any misunderstanding later on as to what is in- 
tended. 

Senator Purtre yi. All right. Without objection, however, the 
amendments you have submitted will be made a part of the record at 
this point. 

(The amendments referred to are as follows:) 
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SUGGESTED AMENDMENTS TO S. 3542, 8383p CONGRESS 

















] Amend the first sentence of section 2 (b) to read: 
| Gambling information’ means bets or wagers or related information 
assisting in the placing of bets or wagers on any horse or dog racing event or 
contest, or transactions or information facilitating betting or wagering activities 
any such horse or dog racing event or contest.” 
2%. Amend section 3 (a) to read: 
“Sec. 3 1) The use of any communication facility for the transmission of 
Dl information in interstate or foreign commerce is prohibited.’ 
3. Amead section 3 (I line 15, by striking ‘‘4”’ and inserting ‘5’ 
| \ i rie ect } here 1 } 
Ss 1. The furnishi yr communication facility 
r f gamblin ( rstate or foreign commerce 
W he anv « ( to the jurisdiction of the 
I ni Cor ss riting by a Federal, State, 
enforcement ageney, acting within its jurisdiction, that anv facility 
f ib t is being used or will be used for the purpose ol transmitting or 
ambling into: tion 1 terstate or reign commerce, it shall dis- 
( ‘ ible e, or refi the leasing, furnishing, or maintain- 
lit but no ds ves penalts or f feiture, civil or criminal shall 
pe found agaist anv comme carrier for ¢ act done in compliance with any 
thir i this section shall be deemed to prejudice the right of anv 
ected thereb to secure an appropriate leterminetion, as therwise 
I l that ] | ould not be dis¢ tinued or removed, or 
i “ { 
». Amend section 5 (a) by inserting the words ‘“‘private line” after the word 
i ,, pa j 1 inserti the words “‘in interstate or foreign com- 
I I t 1 “ope ed” in the same line 
6. Amend section 5 (b) by inserting the words “private line” after the word 
ny’’ in line 25, page 4, and inserting the words “in interstate or foreign com- 
mi ’ after the word “‘transmission”’ in line 1, page 5. 
7. Sections 4, 5, and 6 should be renumbered sections 5, 6, and 7, respectively 


Mr. Outney. This bill, in its present form, is directed, as I mentioned 
yesterday, toward the rather limited objective, which is to make it 
impossible to revive the kind of organization that engaged in the 


rapid dissemination of horse-racing information in former years and 
nized bookie racket possible. 





made the operation of the nationally org 


It is not intended to go beyond that [t is intended to prevent the 
use of facilities for that purpose and at the same time to place respon- 
sibilities where they should be placed as between law-enforcement 


agencies, utilities and the Federal Government, too. 

The general nature of these amendments that we are suggesting, 
which were drafted in conjunction with counsel for the A. T. & T. 
and for the Western Union, is to provide that—well, I guess I better 
begin with the first amendment: We are amending the definition of 
gambling information simply by making it apply specifically to horse 
or dog racine events and contests. 

That is to avoid any possibility that the statute would be applied 
to such things as the baseball ticker service, which Western Union 
provides 

Conceivably that ticker service could be used for gambling purposes, 
and I have no doubt in many instances it is. 

The Justice Department does not think it is necessary or appro- 
priate to include language so broad that it includes the baseball 
ticker service which, by and large, has legitimate uses. 

Senator Purrety. What about the fights? 

In view of what we heard about and read about last week, what 
about the fights? 

Mr. Otnry. The same thing applies there. Although those are 
sporting events and although there can be and often is gambling on 
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them, the fact is they cannot be organized and controlled in the same 
fashion that horse racing can be. 

Senator Purrexu. All right; just continue with your statement. 

Mr. Ouney. It is that latter organizational aspect of the problem 
that we are concerned with and toward which this statute is intended 
to be directed. 

Senator Purrety. That is the only change you have made there, 
that is, in restricting the intent to horse and dog racing; is that correct? 

Mr. Otney. That is correct. 

In section 3 we are substituting for subdivision (a) a slightly differ- 
ent wording. ‘The new wording in subdivision (a) will make the use 
of any communication facility for the transmission of gambling in- 
formation in interstate or foreign commerce prohibited. 

Senator Purre.u. You are leaving out the leasing? 

Mr. Otnry. That is right, because we are taking care of that in a 
second change. 

Senator PurTe.u. All right. 

Mr. Otnry. We cover them both. 

Senator Purre uu. All right. 

Mr. Otnry. They are covered separately, but in the amendment 
we prohibit the use. 

Let’s see where the next one is. 

Senator PurTEeLiL. Do you cover elsewhere the furnishing? 

Mr. Ounry. We change the number on section 4, and then we add 
a new section, which would be numbered 4. That would be a new 
section which would be inserted logically on page 3, at line 21. 

Senator PurTreuu. Yes. 

Mr. Ouney. And that covers leasing, furnishi and so forth 


That starts off: 


That, as you will see, covers what was formerly covered in section 
o> (a). 

Senator Purtretu. That is word for word, isn’t it? 

Mr. Outney. Yes; that is right 

Now. we have also added this: 





When any common ecarrier, subject to th irisdiction of the Federal Com 
munications Commission, is notified in writing by a Federal, State, or local 
law-enforcement agency, acting within its jurisdiction, that any facility furnished 
by it is being used or will be used for the purpose of transmitting or receiving 
gambling information in interstate or foreign commerce, it shall discontinue 
within a reasonble time, or refuse, the leasing, furnishing, or maintaining of such 
facility, but no damages, penalty or forfeiture, civil or criminal, shall be found 
against any common carrier for any act done in compliance with any such notice 
Nothing in this section shall be deemed to prejudice the right of any person 
affected thereby to secure an appropriate determination, as otherwise provided 


by law, that such facility should not be discontinued or removed, or should 
restored. 

Senator Purrety. That requires a notification? 

Mr. Otnrey. Yes; it does. 

In connection with that, I think I ought to state that the Justice 
Department does not conceive that, under this statute, this bill, if it 
was adopted, that the carriers would be required to monitor their 
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facilities, to listen in or to police them in the sense of conducting 
investigations as to the nature of the activity of their customers. 
We don’t conceive that this language which prohibits leasing or 
maintaining facilities for that purpose would have such an interpre- 
tation 
It does prohibit the carriers, of course, from giving such service 
knowingly 


Senator Purre ty. Doesn't this latter part of it, though, having to 
do with the notification, in writing—does it or does it not—in your 


opinion, limit the responsibility of the carrier to such times and such 
instances as are covered by writing, or written notice? 

Mr. Otnry. Well 

Senator Purre..t. Doesn’t it relieve them of the responsibility of 
any other sources of information, for seeing to it that their lines are 
not used for these purposes? 

Mr. Otney. It does to a very great extent; as a practical matter, 
yes, but this could occur: It may be that in the ordinary course of 
conducting their business a carrier may become aware of the unlawful 
uses to which certain of their facilities are being put. Now, it may be 
that the law-enforcement agencies do not know of it. Under the 
statute, the carrier would be required or, rather, should not go ahead 
and simply give the service without doing nothing. They could, on 
their own, take out the services, of course. 

Senator PurrEeiy.. They are in accord with this modification here? 

Mr. Outney. Yes; they would be. 

Of course, there are these provisions in there, where the course we 
would expect them to follow would be to refer to a local law-enforce- 
ment agency 

Senator Purvre i. If they are disinclined to do that, since you have 
got this in here —I don’t say they would be so disinclined; I am trying 
to explore this thing from every avenue. 

Mr. Otnry. Yes 

Senator Purteiy. I haven’t seen your amendments before. I am 
trying to understand them as you go along. 

Mr. Otnry. Yes. 

Senator Purreiit. But doesn’t this modification, in effect, relieve 
them of the necessity of acting upon information, other than what is 
furnished to these agencies, law-enforcement agencies? 

Mr. Otney. It comes pretty close to it. 

Senator Purreiu. I would think so. 

Mr. Outney. Because I can refer to it in this way: Certainly if they 
would refer a matter to a eae aie teen agency, and then receive 
no request to take it out, or take any further action, the carrier would 
be protected in the course it would follow; but I don’t want to limit 
it to that. I think there is still in the language an obligation on the 
earrier’s part, which merely amounts to no more than re fraining from 
aiding and abetting and assisting in carrying on some violation of law. 

Even though they may not be asked to take any action by a law- 
enforcement agency, if a carrier had actual knowledge, imputable in a 
proper way to a corporation, that their facilities were aiding and abet- 
ting and assisting in carrying on some violation of law, this act would 
not give them any immunity if they were to go ahead and continue 
in such a course of conduct. 
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Senator Purtety. Probably not. It differs substantially from the 
bill as presently written, however, in that respect 

Mr. Otney. Yes, indeed; it does. 

Senator PuURTELL. So, it is an entirely new approach, isn’t it? 

Mr. Otney. And it also, and we think properly so, provides them 
with immunity, both civil and criminal, when they act upon written 
notice of some properly authorized law-enforcement agency, and we 
understand this is acceptable. 

Senator Purre Lu. In view of the record, let’s say the record we are 
compiling right at this moment, and we have since we started consider- 
ing this bill, it is my understanding that you are telling me this 
language, however, does not relieve them, any more than the bill as 
originally written, from the need for seeing to it these facilities are not 
used, whether they are notified or not notified; is that correct, by 
these policing agencies? 

Mr. Otney. Well, sir, in the bill as it was originally proposed, where 
there was no reference at all to anv procedure for referring it to a local 


law-enforcement agency, or for any provision in respect to their acting 


> 


on advice from such an agency, that is very different from what we 
have got here, where there is such a procedure and where it is contem 
plated that they would get such advice and take action on it. 

Senator PurTe tu. You think in a normal course of events what 
they would do, in the event they were suspicious, or had information 
their facilities were being used, is notify the police and officials; is that 
correct? 

Mr. Outney. That is correct. 

Senator Purte tu. And that would be followed by a written notifi 
cation to proceed ; is that correct? 

Mr. Outnry. I would assume so. 

In the event they don’t get such written notification, it seems to me 
they are clearly protected. 

Senator PurTrgeuy. | would think so; very definitely. 

I wasn’t thinking about that particularly. 

Mir. L’Hrurevx. It is true also, Mr. Olney, if the lessees of these 
wires commit a felony, that the lessors of the wire facilities, knowing 
of their misconduct, like any other persons, would have to report 
that to the proper law-enforcement authorities; otherwise, they would 
be guilty of misprision of a felony under present law? 

If whatever the lessees of wire facilities are doing violates a State 
law amounting to a felony and the lessors of the wire facilities knew 
of the existence of this criminal conduct and didn’t give that infor- 
mation to the proper law-enforcing agencies, it is the present law in 
most if not all the States that they would be committing a crime, 
anyway, misprision of a felony. 

Mr. Otney. You mean the State law? 

Mr. L’Hevurevx. That is right. 

Mr. Outney. Yes. 

This, of course, would not affect their obligations at all. 

Mr. L’Hevurevx. That is right. 

Mr. Ouney. Under the State law. 

Mr. L’Hrvurevx. Right. 

Senator Purte ty. Under the State law? 

Mr. Ouney. Yes. 





ANTIGAMBLING LEGISLATION 





Senator Purreti. Now, you have an amendment No. 5. 

Mr. Ouney. Yes. We are inserting the words “private line.”’ 

It doesn’t change the sense of it. It merely makes it clearer. 

Senator PurrEtL. Why do you insert the words “private line” in 
line 13, page 4? 

What do you mean by “‘private line’ 

Mr. Ouney. Well, that appears in section 5, or what would be 
section 6, if the number were changed. It says: 


oD) 


person or persons W no hall lease or otherwise obtain from a common 
carrier or other supplier a private-line communicati facility to be operated in 
terstate or foreig: ommerce for or i connection with the transmission of news 


r other information 


And so forth. 

Senator PurreLty. You are reading it now in the light of the 
amendment? 

Mir. Ouney. Yes; that is richt 

Senator PurrreLy. The langvuage of the amendment? 

Mr. Ouney. Yes. 

Down here 

Senator PurteLuL. You mean a leased line? 

Mr. Ounry. That is richt. 

Mr. Crosutanp. That is right. 

Mr. QursENBERRY. Yes. 

Senator Purreii. Aren’t private lines a little different than your 
leased lines, or aren’t they? 

[ just don’t understand. 
Mr. QuisenperRyY. We use the term interchangeably in the tele- 


business—a leased line or private line. 


phone b 

Sometimes the general public understands a private line to mean an 
individual exchange line 

Senator Purre.tu. That is correct. 

Mr. Quisensperry. As distinguished from a party line. 

Senator PurTEeLL. That is correct. 

That is the reason for the question 

Mr. Quisenperry. This term means a leased line, a line turned 
over to or furnished exclusively for the use of one customer or a related 
croup of customers. 

Senator Purrety. You still prefer the word “private” rather than 
“Jeased’’? 

That is interchangeable. I have no thinking on it at all. I just 
wanted to make sure we are talking about the same thing. 

Mr. QuisenperRRY. I think so. Private line is properly used. 

Mr. Otnny. The reason we put in “private line” in there is because 
of what appears in subdivision (b), which begins on line 23. You see 
there the guise of the whole section is to require the carriers to supply 
a list of the terminal points and drops. It is only the private lines, 
the leased lines, that have those. 

Senator Purreti. Actually, are you speaking of lines? 

I saw, I think it was in a magazine recently where you are presently 
sending 2,000 messages a minute, are you not, or 2,000 different ones 
can be sent on without the need of wire at all, or lines at all? 

You are sending them through the air. 

You are talking about lines here. Now, are those lines? 

Mr. QuisenBERRY. Lines. 
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Senator Purre.t.t. The Western Union is doing it right now; are 
they not? 

Mr. QuisenserRY. The word “line,” Senator, is defined in the 
Communication Act to mean a circuit. 

Senator PurreLu. That is fine. 

Mr. QuisenBreRRY. A channel of communication. 

Senator Purretu. As long as we have that in the history, it is all 
right with me. 

Mr. Otnry. Then, also, on page 5 

Senator PurrELL. May I interrupt a minute? 

What you really mean, the intent of this, is circuit, a means of 
transmitting, whether by the use of wires; is that correct? 

Mr. Cros.tanp. That is correct. 

Mr. QuiseENBERRY. That is correct. 

Senator PurreELL. Thank you. 

| am sorry for the interruption, but I wanted to get that clear. 

Mir. Ouney. On page 5, line 1, simply for clarification, we inserted 
the words ‘‘in interstate or foreign commerce” after the word “trans- 
mission,”’ simply to make it clear. 

Senator Purrenu. Yes. 

Mr. Ounrny. Then the rest is merely a renumbering of the sections, 
which is required if a new section 4 is inserted. 

So, | believe that covers it. 

Senator Purre ty. Then, you are in agreement with it; as I under- 
stand it, the Department of Justice agrees to it—I am restating it 
and the Western Union and the American Telephone & Telegraph; is 
that correct? 

Mr. Ricuertr. The Independent Telephone Association. 

Senator Purrety. And the Independent Telephone Association 

Mr. Ricnerr. Mr. Chairman, I might say our board of directors 
has not had an opportunity to pass upon this matter. In our opinion, 
however, they will vote favorably upon the language. 

Senator Purtre yi. Are you counsel for them? 

Mr. Ricnerr. I am the secretary. 

Senator Purreini. You are the secretary. 

Mr. Ricnertr. We would like to reserve the right, if we may, to 
file with you a letter setting forth our views later. 

Senator Purreiy. We would like very much to have it so the record 
will show that either your statement here is confirmed or it is changed 
by the action of your board, if you wish it that way. 

Mr. Rrenerr. Thank you. 

Senator Purre.ty. To make it official. 

Mr. Ricnert. Yes. 

Mr. Acnrson. With the amendments proposed and outlined by 
Mr. Olney, Western Union has no objection to the bill. 

Senator Purrey. I guess that does it, doesn’t it? 

Mr. Quisenperry. May I just add, Senator 

Senator Purreny. Certainly. 

Mr. Quisenperry. Mr. Olney has stated correctly we have agreed 
to these amendments, and that agreement is with the interpretation 
placed upon them and upon the bill that Mr. Olney stated, namely, 
that it is not the intent to put the common carriers, which is a private 
business, in the position or role of crime detectors or law enforcers. 
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Senator PurTe.t! I think he made it clear. 

Thank you very much 

Our counsel has a question or two, I believe. 

Mir. L’Heurevx. This is a matter that came up yesterday. You 
will recall that a witness for the American Bar Association appeared, 
Mir. Rufus King, and made a recommendation to change also subsec- 


1 

tion (a 2) of the act of January 2, 1951, as contained in H. R. 9456, 
introduced by Mr. Keating on June 7th 

senalot PURTELI Yes 

Nl LH: RI X I understand that the Justice Department would 
lso favor that being added to S. 3190 

\ir. OuNey. We have no objection to it, and would favor such an 
n 1 

ov PURI You ‘ i uinted with tl amendment? 

\I ) Yes; lam 

) ' |: 

| nost il re ttu ! i er to that [am glad th 
ounsel thourht of it I had been thinkine about it all during 
mec her [ was con oask vou that question and forget to 

To again make it clear ) ire not only not opposed to it, but vou 

Mr. Ouney. That is riel 

Senator PURTELI Thank vou 

We have Mr \\ ilt i i ( alla rhe. il Orne ai LW, representing 
certain turf publications, who wishes to appes 


\Ir {> |! het 
Mr. Gattacuer. Thank vou, Senator 


Senator Purtrre.u. We are glad to havi ou with us 


STATEMENT OF WALTER E. GALLAGHER, COUNSEL FOR THE ILLI- 
NOIS SPORTS NEWS, THE BULLETIN RECORD PUBLISHING 
CO., THE PIERCE BUILDING NEWS CO., THE LOUISVILLE DAILY 
SPORT NEWS, AND THE DAILY SPORT NEWS 


Mir. GALLAGHER. My name is Walter E Gallacher, attorney at 
law, with offices in the Bowman Building, Washington, D.C. 

1 am appearing here as counsel for the Illinois Sports News, the 
address of which is 906-908 South Wabash Avenue, Chicago, Ill 
the Bulletin Record Publishing Company, W ith offices at 6OS South 
Dearborn Street, Chicago, Lil; the Pierce Building News Company of 
St. Louis, Mo.: the Louisville Daily Sport News at 1503 Winter Street. 
Louisville, Ky.; the Daily Sport News at 506 East Larnett Street, 
Detroit, Mich 

Senator PURTELI Do vou 
read? 

Mr. GALLAGHER. No, sir 

Senator PurrELL. You have not? 

Mr. GALLAGHER. No, sir 


Senator PurTELL. I saw some papers and thought perhaps you had 


have a prepared statement vou wish to 


a prepared statement 

Mr. GaLttaGuer. These are some notes. I would like to prepare 
a statement and submit it. This came up so quickly I didn’t have an 
opportunity to prepare a statement. 
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al 

Senator Purre tu. It is not recessary at all 

Mr. GALLAGHER. | would like to have that opportunity, if T may 

Senator Purtre ty. If you wish, we will hold the record open for a 
couple of days. 

Mr. GALLAGHER. Well 

Senator Purreti. Would vou be able to have it in by then? 

Mr. Gattacuer. I would be able to have it Friday morning, | 
believe 

Senator Purte.iy. That is fine 


Mr. Gautitacuer. I will be brief, Mr. Chairman, but feel, very 


es 1 f ‘ . 

} ich as in the case of arguments before the supreme (‘'o rt, some of 
the statements I may make will invite questions So, I hope vou will 
be a little lenient with me; but I will present my oral statement as 


rapidly as | can 


First of all, these turf publications which IT represent and = similar 


turf publications throuchout the United States are | cal There is 
nothing illegal about them 

This very Senate Committee on Interstate and Foreign Commerce 
in two prior sessions, in the 8Ist Session and in the 83d Session, found 


these publications to he if oval thro imhout the [ nited States 


Before | discuss anv of my ol yections to this hill on behalf ot my 
chents, | would like to clarify the record with respect to a statement 


made by Mr. Olney on vesterday 

Mr Olney, In MY Opinion, was a little inaccurate, and I believe in 
the light of my statement in that regard as to the law applicable that 
perhaps the Department of Justice may desire to revise its opinion as 
to whether it supports this bill 

In substance, Mr. Olney stated yesterday that the Department of 
fustice believes it unwise to make it a Federal offense to carry rambling 
information as defined in this bill over State lines, in that so to 


would inject it into the local picture and, therefore, the Department 


iO 


wanted no criminal sanction and, therefore, this bill contains no crim 
inalLsanction 

For the purpose ol this statement, the amendment of section 3 (a 
as he has outlined it today, is the same as yesterday The use is 
prohibited 


Now, it is correct, his statement, as far as } 


he went, when he says that 
this present bill contains no penalty provision. It does not, but sec- 
tion 3 (a) prohibits the use of transmission facilities for transmitting 
certain information 

By prohibiting the doing of something, you make it an offense 
You offend the United States if a person does what you say Is pre 
hibitive, even though you have no criminal sanction in it; but that 
immediately calls into play section 371 of title 18, over which Mr 
Olney has jurisdiction, and on which I worked myself when I was with 
the Department of Justice. ‘That section makes it a crime if two o1 
more persons conspire to commit a crime against the United States 
One commits an overt act and it is a felony 

Now, prohibiting in section 3 (a) the use of these transmission 
facilities for transmitting gambling information would render any 
person who did that—and certainly you can’t transmit it alone; 
there is somebody at one end of the facility and somebody at the 
other. So, we have got two co-conspirators who are subject immedi- 
ately then to prosecution; and, contrary to Mr. Olney’s statement 
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that he CoO ild foresee no prosecutions under this act, if this bill were 
to pass, it would be his duty to prosecute in all those cases where 
evidence of the improper use came to his attention. 


Therefore, vou have the very situation that the Department of 
Justice says it wishes to avoid. You have criminal sanctions present. 
You have tl Department of Justice going into the local area. 


Now. in that regard Mi Hoover in the Kefauver proceedings 


testified at great length—I wil give vou the page reference in the 


statement! that | didn’t want the “FBI to be a national police 
force He went on further and stated that anv community, munici- 
pality or state in the United States can clean up illegal gambling, 
if it so desires, in 48 hours with the present laws on their books 

Now, it seems to me we are putting the cart before the horse, and 
I don’t mean the 1 hors 


In all those instances in which the Con rress of the United States 
prior to this time passed enabling statutes to assist the various States 
in effectively carrying out the prohibitions against certain activities, 
those States, the bulk of them had therete fore passed legislation 

g 


the channels Ot interstate commerce. For example, your Webb- 
Kenvon Act protected those States which had passed laws prohil itine 


Sve fieally prohil iting what the (‘oneress thereafter prohibited to 


whiskey in their States So, Congress made it a law, Federal law, 
and penalty if vou introduced it in a dry otate. 

In the Kentucky Whip and Collar case with respect to prison- 
made goods, 21 States at that time had passed laws prohibiting prison- 
made goods. 

When the lottery case; vere cited, the Supreme Court pointer 
out most, if not every State in the United States, had passed laws 
against lotteries. 

Therefore, we are assisting them in carrying out what they, | 
selves, have decreed 

No State in the United States has prohibited dissemination of racing 
information 

In many of the States the tracks have endeavored to get legislation 
through for gambling, but no State has passed such legislation. 

({s a matter of fact, the United States Congress since 1909, for 45 
vears, has had bills before it similar in content to this bill. No Con- 
gress has seen fit to pass any such bill. 

Now, with respect to this bill, Senator, prior to your coming down 
from n \ home State of Connecticut to represent us, extensive and 
exhaustive hearings 

Senator Purre iy. I knew there was something nice about you par- 
ticularly, and I wasn’t sure. Now I know. You are from Con- 
necticut. 

Mr. GALLAGHER. Yes, sir. 

Senator Purre.u. Fine. 

Mr. GALLAGHER. Extensive and exhaustive investigations were held 
in connection with this very bill prior to the various amendments 
that have been made, 14 days of hearings, some 65 or more witnesses, 
as I remember, and 2 committees of the Interstate and Foreign Com- 
merce Committee of 2 Congresses wrote lengthy reports, finding that 
this bill was completely inadequate to cope with the problem, finding 
that it raised very serious constitutional questions, finding that it was 
very discriminatory. 
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I believe your counsel has probably got those reports. They are 
Reports Léd2 of the Slst Coneress, 2d session 

Senator Purrevy. | understood you to say they found it inadequate 
to meet the problem. 

Mr. GaLuacuer. Yes, sir. They found this, in substance: They 
found that if you are going to permit newspapers, the racing publica 
tions, the radio, and so forth, and so forth, to vive out information, 
you are going to accomplish nothing by possibly abridging the first 
amendment by trying to knock out one who at that time was Conti- 
nental Press, who, by the way, hasn’t been in business or in existence 
for 2 years. 

Mr Olney, himself, testified before the Kefauver committee, and 
in the course of that testimony pointed out to the committec 
there is no leased wire in the State of California. 

This was in 1951. 


} t 
that 


so, there was no wire service in California subsequent to the so-ealle | 
McBride case; but he also said: 


But it’s just as easy to make a bet in the State of Californix 


All vou have to do is wait until the end of the day or get t] I 


e paper the next mor! 

Now, the McFarland committee, feeling that it wished to avoid dis- 
eriminatory legislation, seeking not to run the constitutional objection 
that the transmission of legitimate news—it is the end to which we are 
talking about—should not be impaired, felt that all these various 
things, as defined under the gambling information section, should be 
denied to everybody—press, radio, TV, racing publications and all 
up to the moment there was a truthful announcement of the com- 
mencement of the race, and from there on you could say anything you 
wanted about it; prior to that time, nothing. 

Now, under this bill, as originally introduced, you are going to per- 
mit newspapers to publish all the news they want, as defined as gam- 
bling information, including my own clients, the turf publications, prior 
to the start of a race. In section 4, however, you are going to deny 
to any radio station the right to say anything in that regard prior to 
the start of the race, and they can’t say anything until 1 hour after 
the race, exept one race a day. 

Now, anybody who is familiar with the ne wspapers and with racing 
information knows that the press throughout the United States, as 
these reporters here could state, hold a block open on the front page. 
I forget the printer’s terminology for it. Every minute of the after- 
noon there is a newspaper coming off the press somewhere in the 
United States. They all have the AP and UP sports ticker service; 
and as fast as they get the first two races at Rockingham, Suffolk, 
wherever it may be, boom, it goes in that block, and the newspaper 
hits the street as fast as they can get it out there. 

So, the newspaper isn’t going to be limited with an hour delay as is 
the radio station. 

I am just pointing that one out. 

Now, that brings me down to my objection to the bill, specifically 
as far as turf publications are concerned. 

We are not perturbed about the proviso that it can only be used, or 
printed in news publications, newspapers, magazines, and the like 
because we feel we fall in that category; but what we do object to is 
the proviso. The proviso points out if this information is to be used 
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for any other purpose than being printed, anything else but being 
printed, the burden of proof is on the person transmitting or receiving, 
to show that whoever is getting it isn’t using it direc tly « r indirectly 
to circumvent the act. 

Are you familiar with a turf publication, Senator? 

Senator Purrety. No; I am sorry to say I am not. 

Mr. Gattacuer. | brought one down, which is typical, for you, 
which [| icked upon the street this m orning, the Armstrong sheet, and 
you W ‘llc A erve from that, on the inside of the page, as do my clients, 
there is a telephone number given, where vou can call and obtain 

and vou will also note on the left-hand side of the entries there 


a number not the post number. 
Now, in order for you to find out whether a horse won or not, and 
number, vou would have to know the number on the left side, 
Ist they vould Sa N ) 7 You vould l know who Was 7 from 
the post position, but if vou looked over here you would see it was 
( 
Now, it will be stated thes publicatio and the variot publi 
tions are Delng@ us ad pru rarily ior lecal ra b] ng, but the contrary 
the truth, and very, very readily shown from the factual stateme1 ts 
of these publications 
In Chicago, in New York, in any city where there is a racing meet 
being held, the sale of sheets is up 500 percent over what it is when 
tl is no meet there [In other words, in Chicago, if they are not 


running, it is December or January, they will sell approximately 20 
percent of the sheets that they will sell between April and November, 
when there is a meet, which shows that the general public who buys 
our pub lications are people who are going to the track. 


Now, in many instances perhaps the person isn’t going out to the 


track. In a Government office or an independent establishment, one 
of the members of the office may be going, and nig: r associate would 
give him $10 to bet, or, say, give him 20, and say, “Bet 10 on No. 3 in 


the first. If he wins, parlay it; and if he conn bet 10 on No. 10 in 
the fourth.”’ 

Now, he is just as entitled as a man who is betting on baseball 
and, by the way, this same committee found that betting, illegal 
betting, on horse racing, was not the top source of revenue in illegal 
gambling, at page 9 of the committee report, and Walter Haight, in 
an article that he wrote in 1951, after the Kefauver committee had 
closed its hearings, stated in the Washington Post, ‘Baseball betting 
tops horses now. Baseball betting has made strides in recent months,” 
and so forth, pointing out the switchover to baseball. 

Now, baseball is like craps in Nevada. ‘There is faster action. 
You can bet on every hit, every strike, every ball, every inning, every 
out, whether the man is going to get home from third or not. 

Western Union desires to protect its baseball ticker, and I am in 
svmpathy with them, aa Sher can’t be held to have to police that 
ticker wherever it is used; but in addition to the Western Union base- 
ball ticker we have the results in the play-by-play coming right over 
the radio throughout the country. 

Now, it seems to me a discriminatory feature to attack publications 
which are engaged in disseminating something that is legitimate, 
who depend for their existence because they don’t have the advertising 
that our large metropolitan dailies have, who can hit the street with 
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a sheet every hour, who give them a call-in service and who also adver- 
tise over the radio, who give the results, as we hear them, over the 
radio. 

Now, if that is going to be an hour later, why should the person 
who is interested in the horses have to wait the hour, as I say, keeping 
in mind that the record will reflect that the largest wagering and the 
largest purchasing of racing publications is during the time when 
racing meets are being held in a particular area? 

Now, it also seems to me a little odd that there is so much pressure 
at this moment to go back to a bill that this committee found com- 
pletely inadequate. 

Senator PurtTet,. A committee found? 

Mr. GaLLtacuer. Well, two committees. 

Senator PurrEenu. Yes. 

Mr. Gatiacuer. Two Senate Interstate and Foreign Commerce 
Committees 

If there is a large amount of gambling going on in the United 
States—and I don’t know whether there is or not—illegal gambling 
I know there is plenty going on at the tracks—why has the wage tax 
bill fallen on its face? 

Commissioner of Internal Revenue Andrews has testified on the 
Hill it is costing more to administer the bill than they are collecting 
on it 

The proponents of the bill stated when the bill was b ing discussed 
it would bring in $500 million a year. I think it has brought in some- 
thing in the neighborhood of 8 to 9 million dollars, as tops, which 
Andrews says he just can’t operate with on the deal. 

Senator PurrELL. What are you pointing out? 

What are you proving by that? 

Mr. GALLAGHER. I am just 

Senator Purrery. That the thing is illegal, unless we can find some 
revenue that will offset the cost of enforcing the law, or 

Mr. GatuacuEr. No, sir; I am not saying that at all. I am point- 
ing out, and what I am saying is this: Can there be much illegal 
gambling going on? 

With that bill on the statute books, the Department of Justice and 
the Treasury Department havea’t been able to find them, haven’t been 
able to get the revenue, and haven’t been able to make that many 
prosecutions. 

They have already got that measure on the books. 

Mr. L’Hevrevux. You are presuming they are registering as required 
by law? 

Mr. Gatuacuer. And if they haven’t they can be prosecuted. 

Mr. L’Hevrevx. If detected. 

Mr. GaLtaGuEerR. But how many prosecutions do you hear of? 

Mr. L’Hevrevx. If found. 

Mr. Gatracuer. If found. That is true. 

Now, incidentally, in connection with any of this legislation which 
would endeavor to, in my opinion, and this is only my opinion, pro- 
scribe the first amendment, I would like to again call to Mr. Olney’s 
attention, if he is still here 

Senator Purtetu. He is still here. 

Mr. GALLAGHER (continuing). The fact that I think he should try 
to determine, first, in the courts of this land whether or not this weav- 
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ing in and out, which I believe to be an abridgment of the first amend- 
ment, is constitutional or not; and he bas a statute under which he 
can do it right how, and he has a case under which he ean do it. 

Section 1302 of title 18 prohibits any newspaper publishing any list 
of prizes drawn in any lottery. 

A leading metropolitan daily in New York City has for several 
vears not only printed the list of prizes drawn in the Irish sweepstakes, 
printed the names of the persons, the amount they are winning, but, as 
a matter of fact, boxes their front page with a notice to call Courtroom 


j 


so-and-so, whatever the number is, and they will give you immediate 
ner yOu won Or Lost, an ney State: ‘e have 
her) lost | they state: “We |] 

a direct cable to Dublin 


If | remember correctly, that newspaper has invited prosecution 


information as to whet 


under that section to test it 

Now, it seems to me the Department could well, before advocating 
other legislation with respect to the first amendment, determine whe- 
ther they can go that far with respect to news reporting, 

Avain, in that connection, if the moral climate of the Congress is 
that we want to wipe out gambling, as Attorney General McGrath 
stated when he testified before the Kefauver committee—he said: 


Che moral climate in this country has changed 

Hi sald: 

\ few vears ago people didn’t know what was meant by w show and place 

Today we have 28 race track wi are just ope air gambli houses The 
States participate w th t track owners and share in ft receipts of the owners 


ure encouraging then courage vou to gamb 


Now. if the Congress of the United States feels that gambling is 
that obnoxious, it seems to me that the first step that this Congress 
should take would be right here at home in the District of Columbia, 
in this manner: We no longer have racing in Washington, since the 
old Bennings race track closed down, when the Congress made it 
illegal to wager. The track operated the next day, and I think they 
had 170 people. This was before my time. They had about 170 
people. Nobody, went out to see the horses run. 

This business of improving the breed of the horses is baloney. They 
raised that back in 1910, 1915, and 1920, at the time the United States 
Army had a cavalry remount service. They used to come up from 
Kentucky and say, ‘“We are improving the breed for the Army for 
its remount service.’’ 

There are no horses in the United States Army today. They are 
just as much a device as one-armed bandits. 

Three years ago Senator Langer put in a bill to put a $300 tax on 
them, just like in the slot-machine business, banning the transporta- 
tion of these horses. 

If you are serious about stopping this betting—a bettor wants to 
follow his horse when he is going to Florida in the winter and getting 
out at the track the following spring—if you run homebred horses in 
Maryland, homebred horses in Florida, you are going to find a lot of 
people losing interest in betting. 

As far as the District of Columbia is concerned, having made this 
a blue law on gambling, I would like to suggest to you, Senator, that 
a bill be introduced completely prohibiting the publication in any 
newspaper, over any radio station, over any TV station, or any adver- 








€ 


ANTIGAMBLING LEGISLATION 33 


tising that a racetrack is open in Maryland or West Virginia, or that 
the B. & O. and the Pennsylvania are running special trains to get you 
there in time for the daily double. 

If the Congress of the United States feels gambling is that obnoxious, 
that we can’t have a racetrack here, I don’t think we should encourage 
our citizenry here to go over the line to bet, and it seems to me that 
would be a place to start, where the Congress has supreme jurisdiction. 

Senator PurreLt. You want us to take action on guilt by associa- 
tion? 

If you are there at the racetrack, you are there to bet. 

Mr. GaLttacuer. I would assume 90 percent of the people who are 
there are there for the purpose of betting, but I am not talking about 
guilt by association or I am not inferring anything about anybody 
being there. What I am saying is that it seems to me a little absurd 
if we blue-law the District of Columbia, prohibit this, and then permit 
all the advertising to go on about it, to encourage you to go over the 
line 

Senator Purreu. If, in fact, your publication is for legitimate pur- 
poses, what are you particularly worried about? 

Mr. GaLtacuer. I am just worried about the proviso, sir. As a 
matter of fact, we will go along with the United States Congress on 
S. 3214, if they wish to enact that, which would stop us and everybody 

else. We want to be in the same position as everybody else. We 
dow’ t want to be under the proviso of section 3 (b), where if somebody 
calls in, just as in the case of this publication in this citvy—and that is 
one of the reasons you can sell them—the advertising over the radio, 
advertising the sheet, and the ability to find out about a race—and we 
not be able to rive the answer because we could not possibly bear the 
burden of proof of proving that whoever is calling in didn’t use it for 
an illegal purpose. We don’t know who is calling in. You buy these 
sheets. I bought this right outside my office building this morning 
by the bank. If I called in this morning, they wouldn’t know who I 
was from Jones, and not being able to sustain that burden, I would be 
seriously perturbed that the Department of Justice might prosecute 
under section 371, title 18 

You do have the criminal sanction present in this bill. Even though 
it is in error in specific provision, it is there and right on the statute 
books today; and, as I say, if Mr. Olney was serious yesterday in say- 
ing the Department of Justice does not want to go into the local pic- 
ture, and the reason he is for this bill is because it contains no criminal 
sanction, I think on reexamination he should so advise that he believes 
the criminal sanction is present and, therefore, it presents a different 
picture. 

Thank you, Senator, and I would like to present a statement. 

Senator Purreti. Our counsel would like to ask one or two 
questions. 

Mr. L’Hevurevx. Isn’t it true if gambling information cannot be 
Sent, say, from California to Boston by wire, TWX or broadcasting, 
until 1 hour after the event has taken place, the newspapers will not 
have the information to pass on to their readers about gambling odds 
and so forth? 

Mr. GaLuacHer. Well, this bill does not prohibit the newspapers. 
It only prohibits radio stations from broadcasting anything before 
a race—only radio stations—and they then have to hold up the results 
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for 1 hour after; but the newspaper is going to be able to print the 
entries, jockey information, and all this information you are giving. 

Mr. L’Hevrevx. You have answered already about broadcasting. 
How about wire communications now? 

When it is reported to the lessors of wire facilities by the Justice 
Department that this wire is being used to transport gambling infor- 

mation, the lessors must withdraw the wire from the lessees, doesn’t 
that stop the newspapers from getting it? 

Mr. GALLAGHER. No, sir. 

Mr. L’Hrurevx. Why not? 

Mr. GALLAGHER. Let me just show you, and in that connection 
I would like to help your committee. 1 would like to bring to your 
attention just one other thing. I almost overlooked it. I am glad 
you brought that to my attention. 

Western Union and the A. T. & T. have come in before your com- 
mittee with a proposal, agreed to by Mr. Olney, and I have just 
heard it offhand—lI don’t have it in front of me; I will discuss it later 
in the statement—in which they are trying to do, knowingly, what 
they know they shouldn’t be trying to do. 

There was a tariff or provision in the tariffs of Western Union and 
A. T. & T. put out or put in because of the requests of the FCC, 
wherein it stated upon receipts of information from a law enforcement 
agency, State, local and Federal, and so forth, services to be discon- 
tinued, but the Federal Communications Commission, after several 
years, decided that tariff was unconstitutional. 

In that connection, there were two cases in the District of Columbia, 
the Katz case and the Nola-Andrews case, and in the Katz case before 
Federal Judge Holtzoff and the Nola-Andrews case before Judge 
Morris, they each held that tariff unconstitutional, and they specifi- 
cally went on to say that unless two things were done, neither of which 
is being done in this proposed amendment, it was flagrantly unconsti- 
tutional, and the two things they pointed out to the A. T. & T.’s 
own representative—Mr. Ed Jones was then counsel for them and 
agreed it was unconstitutional in the form in which it was in—was 
that: 

Unless you give notice to a subscriber that vou are going to take out of service 
because he is using it for illegal purposes, and then, secondly, if you don’t give 
him a hearing before you take it out, and, thirdly, if you, the telephone company, 
don’t bear the burden of proof and make a prima facie case against this person 
and you still go ahead and do it solely on a letter from a district attorney or 
something, vou are liable for damages. 

Now, here you are trying to avoid that damage question. The 
amendment does not afford notice to any subscriber. 

Incidentally, that Katz case was so markedly a flagrant case— 
here is a man who has got a restaurant, a telephone booth in it, and 
when Morrie Fay cracked down on the booth and ordered the C. & P. 
to pull out the service—apparently some people were making some 
bets at the noon hour, or some time, over this pay telephone in a man’s 

restaurant, but Fay’s office, when they sent the notice to the C. & P. 
to pull out his telephone, sent a notice to pull out the man’s house 
telephone, where he has got a 19-year-old daughter, and he is no 
gambler at all. 

That was the case, and that is why the judges were so much up in 


arms. 
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Now, if that man had been entitled to notice, to hearing, and the 
telephone company bearing the burden of proof, to make a prima 
facie case before they could go forward and pull out his phone, which, 
incidentally, is in the tariff in the District of Columbia right now, 
that is all right; but—and I am just making this in passing—it seems 
to me a ridiculous thing to come in and advocate to a Senate committee 
an amendment wherein these two utilities are in full notice as to what 
the Federal courts as well as the Federal Communications Commission 
believe the provision should be in order to afford due process to every 
citizen in the United States. 

Mr. L’Heurevux. Conceding that your argument were correct, you 
don’t claim that we would have to put a provision for due notice and 
all in here if the Justice Department itself gave the person the right 
to be heard? 

Mr. GaLuaGuer. Oh, I 

Mr. L’Hevrevx. It has been ruled by the courts, of two equally 
rational constructions that are possible, one that would provide or 
require notice as constitutionally required and the other that wouldn't, 
that interpretation will be favored that upholds the constitutionality 
of the law. 

If both are equally logical and the Justice Department might estab- 
lish procedures under this bill to give a notice and hearing and all that, 
the idea is, if the Justice Department did that and thus sustained the 
constitutional aspects of the bill in that respect, then the wire services 
would not be liable for doing what the Government compels them to 
do by law; namely, discontinuing service. 

Mr. GaLLacuer. You mean the utilities? 

Mr. L’Hevurevux. That is right. 

Mr. GaLuacuer. But it seems to me the proper tribunal for afford- 
ing due process in those instances is going before various utilities com- 
missions, as well as your FCC, because it will be incorporated in their 
new tariff. 

They came up with a proposition very similar to this in the second 
rehearing on the Katz case, and the FCC refused to permit them to 
incorporate it in the tariff; and I will give you that citation to the 
case, the Katz case, which I think counsel would want to read. 

Mr. L’Heursux. Would you answer the question I asked you as 
to how the newspapers are now going to get this information if the 
wire services are prohibited from continuing the wire service, the 
TWX? 

If the broadcaster can’t broadcast gambling information until 1 
hour later, how are the newspapers going to get the information? 

Mr. GatiaGcuer. I don’t follow you, Counsel. 

If you point out where in 3542 it says the newspapers aren’t going 
to get it, I would like you to show me. Where does it say that? 

Mr. L’Hrvurevux. The question is, How do they get it? 

Mr. Gatitacuer. How do they get it? 

They get it from the AP and UP. They get it as soon as it goes 
out to the track, and it goes right to the newspaper and is printed 

right in it. 

Mr. L’Hevrevx. If the information is given as a gambling service 
and the lessors of the wire facilities are told to discontinue that service, 
then the newspapers don’t get it. If it is not used by the newspapers 
as a gambling service, then you don’t have the case to worry about. 
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Mr. GaLtacuer. Oh, you still have the case, if you are keeping 
in mind what the predecessor committees of this committee held, that 
it is completely inadequate to permit it being printed in a newspaper; 
and, of course, a newspaper, when you get down to the niceties of this 
situation, except for the fact that the proviso is limited to nonpubli- 
cation, would be in the same position if they had to prove what people 
are using the newspaper for. 

Senator Purre.ty. I might point out we have two other hearings. 

Mr. GALLAGHER. Yes, sir 

Senator Purreti. Let me point out to you in this amendment 
you touched on this—or this proposal offered by Mr. Olney, this 


sentence: 


Nothing in this section shall be deemed to prejudice the right of any person 
affected thereby to secure an appropriate determination, as otherwise provided 
by law, that such facility should not be discontinued or removed, or should be 
restored 


Mr. GatuaGcuer. The Federal courts here have held that is an 
inadequate protection to the citizen. Both Judge Holtzoff’s opinion 
and Judge Morris’ opinion have held that is an inadequate protection. 

The duty or burden is on the utility. <A citizen shouldn’t have to 
seek protection to be harmed. 

If a district attorney, a county attorney, or anyone else submits a 
letter saving, ‘‘You are using your phone improperly,” submits it to 
the utility saying, “X is using his phone improperly,” the utility 
should then say, “Put up; show us how, and if you can make a case 
for us we will tell the person we are going to take their service from 
them,” and put that case in 

There is a prima facie case. If the person can’t rebut the case, it 
goes out. There are no damages to them. They are trying to rebut 
that; and I say, as a citizen, that is improper. 

They had that very situation with an innocent man, Mr. Katz. 

Senator Purretyi. 1 want to thank you, Mr. Gallagher. 

| have no more questions. 

If you do have further information you wish to submit and you 
feel you can get it in by Friday, the committee will receive it. 

[ want to explain to those witnesses who appeared here today and 
yesterday the fact the other members of the committee are not 
present is no indication of their lack of interest in the subject; and, 
of course, they will have available to them the testimony of yvester- 
day and today and such other information as comes to the hands of 
the committee. It is simply that they are engaged with other official 
business, either other hearings or action on the floor, which keeps 
them from being here 

Thank you very much. 

Mr. GALLAGHER. Thank you. 

Senator PuRTELL. Since there are no other witnesses, the hearings 
on S. 3542 will be recessed. 

(Whereupon, at o p. Mm., the hearing was recessed, subject to call 
of the Chair.) 

Subsequently, the following additional statements were received 
from Mr. Walter Gallagher and the American Telephone & Tele- 
graph Co.:) 
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GALLAGHER, OsSHERMAN, CONNOR AND BOLAND, 
Washington, D. C., June 11, 1954 
Hon. WiuuiamM A. Purre.tL, : 
United States Senate 
Wash ngton, D. a 


DraR SENATOR PuRTELL: I have enclosed herewith a statement containing 
objections to 8. 3542 in support of my oral statement before the Business and 
Consumer Interest Subcommittee of the United States Senate Committee o1 
Interstate and Foreign Commerce. 

I wish to thank you for having given me the opportunity to be heard by your 
committee and hope that it will give serious consideration to the objections ad- 
vanced by me on behalf of my clients 

Kindest regards. 

Sincerely yours, 


WaLTER E, GALLAGHER 


STATEMENT OF WALTER FE. GALLAGHER ON BEHALF OF ILLINOIS Sports NEws 
THE BULLETIN REcORD PUBLISHING Co., THE PIERCE BUILDING NEws Co., 
rHE LouisvitLeE Daity Sports Nrws, AND THE DatiLty Sports News, Con- 
PAINING OBJECTIONS TO 8S. 3542 


My name is Walter EF. Gallagher. I am a member of the law firm of Gallagher, 
Osherman, Connor & Boland, Bowen Building, Washington 5, D. C. I am 
counsel for the [llinois Sports News, 906-08 South Wabash Avenue, Chicago, III 
the Bulletin Record Publishing Co., 608 South Dearborn Street, Chicago, Il 
the Pierce Building News Co. of St. Louis, Mo.; the Louisville Daily Sports News, 
1503 Winter Street, Louisville, Ky the Daily Sports News, 506 East Larnett 
Street, Detroit, Mich. 

My clients are engaged in the business of publishing turf publications. These 
publications and the dissemination of racing news is legal throughout the United 
tates. (See Rept. No. 1752 of the United States Senate Committee on Inter 
state and Foreign Commerce, 81st Cong., 2d sess., p. 24 See, also, Rept. No 
500, United States Senate, Committee on Interstate and Foreign Commerc: 
83d Cong., Ist sess., p. 16 

Before discussing the objectionable features of 8. 3542 I wish to call to the com 
mittee’s attention the statement of Mr. Warren Olney, III, Assistant Attorney 
General in charge of Criminal Division, United States Department of Justice 
At page 5 of the record Mr. Olney states: 

_ We do not desire to have any legislation that goes further and attempts 
to substitute the Federal Government for the State government when it comes 
to the enforcement of the gambling laws 





In some of these other proposals it has been suggested that a provision be 
included, for example, making it a Federal offense to transmit betting information 
across the State line. We think that that is quite unwise and it is unnecessary 
In a sense It puts the Federal Government ina position where thev must enforce 
laws against gambling which are local and should be local, and should be enforced 
by local people es 


x 


The enactment of this bill will not result in our opinion in prosecutions 
of anv foreseeable sort. * * - 
On page 10 of the record Mr. Olney goes on to say: 

We think that that will take care of this organized aspect of the book- 
making racket without injecting the Federal Government into the field of law 
enforcement, which traditionally has always been local, and which we think should 
be continued to be local.’ 

Insofar as Mr. Olnev’s statement goes, as evidenced from the foregoing excerpts 
thereof, his statement is accurate. There is no criminal penalty provision ir 
S. 3542 However, section 3 (a) as proposed to be amended reads as follows 


“The use of any communication facility for the transmission of gambling 
information in interstate or foreign commerce is prohibited.”’ 

That which is prohibited by the Federal Government means that to do the 
prohibited act is to offend the Federal Government. In other words, the doing 
of the prohibited act would constitute an offense against the United States 
Accordingly, I believe that this may bring into application section 371 of title 18 
of the United States Code which provides as follows 
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§ 371. ConsprrRAcY TO COMMIT OFFENSE Or TO DEFRAUD UNITED STATES. 























If y1 re per col re eitl to commit any offense against the 
I 1 St I defraud the I ted State rany agency thereof in any man- 
rol ra purp a e ( Ol f such persons do any act to effect the 
bject of the co yiracyv. ea all be fined not more than $10,000 or imprisoned 
( rT i 1 r rs r bot! 
If. } ever. the off the commission of which is the object of the conspiracy, 
a misdemeanor onlv. the punishment for such conspiracy shall not exceed the 
VX1I 1 punishment provide for such misdemeanor June 25, 1948, e. 645, 
62 Stat. 7Ol 
It would appear that the doing of the prohibited act is an offense in that the 
ETSO! ymmitting the act could be indicted ler this conspiracy statute. If 
eonelu Is a correct rie hen the United States | partment of Justice 
nacted int uw, be put i { which Mr. Olney has 
rt cal call to the committee’s attentio e testimony of Mr. J. Edgar 
Hoover, Director of Federal Bureau of Investigation, in hearings to investigate 
rganized crime in interstate commerce, Unites States Senate, 8Ist Congress, 2d 
1 82d Congr Ist session, pursuant to Senate Resolution 202, part 12, 
vA) her ‘ fied 
I k { re 4 f me raig I ronthes ibject of responsi- 
} All too frequent! has been too much ‘buck 
’ the Federal Gove when pressures mount in 
eal comn ti by rea conditions, local leaders, 
ind Sta ficials, ¢ r to ¢ ns or to conceal their own 
il t pe witl ut ulibi that ‘This is a job for 
Federal Government take stock The Federal 
Government can never be a satisfactory substitute for local self-government in 
the ment field,’’ 
page 530 Mr. Hoover state 
[ sul t that these local gambling ezars stand at the very center of gambling 
this country The local overlord of gambling is an all-powerful figure in his 
He is the individual who controls the gambling outlets, the ‘bookie 
{ runners, the % machines and the gambling centers. He is the man 
) s the so-called mobs, pays for or arranges for protection and is the 
lirect of the entire mob of criminality which protects such activities 
in t loca nl 


Without question, these local ezars have common purposes and working tools 
. ’ “11 =. I . ' ? 
and may well have contracts with national figures in gambling, the so-called 


tveoons of the underworld But these same national figures are themselves 
dependent, in their operations, upon the local gambling ezars If you would 
st the national ramifications of gambling, the only effective way I know to 








do the job perma! ently is to b 


he foundation out from under them.”’ 
Therefore, I belie I 


estion of whether or not a criminal sanction is 

eriously considered by this Committee. 

Let us turn now to the } i lf. My clients have no objection to that portion 
he proviso. My clients believe tha they fall within 





permitting printed news publications in connection with horse 
racil heir ot jection, however, is to the proviso section My clients are small 
pul itions and only one publication a day is disseminated One of the selling 
features for our publications is that a purchaser can eall our publication and 
eceive information with respect to the outcome of races My clients, however, 
cannot conceivably bear the burden of proof provided for in the proviso section 
as to the purpose to which the purchasers of the publication will put the infor- 
mation they receive by telephone. My clients have no possible way of knowing 


if 
who the person is that calls for information nor what is done with such information. 
My clients accordingly feel that this provision is arbitrary and unconscionable 
in that it places a burden on them in contravention of any reasonable interpreta- 
1101 is to what 1s meant Dv qaue process 
The argument may be advanced that turf publications are primarily purchased 
by those desiring to engage in illegal gambling. The facts contradict any such 





conclusion. That period of time during the year when the turf publications have 
their widest circulation is during that period when there are racing meets held 
in the communities in which the publications are disseminated. I have been 
advised that the sales of these publications are upward of 500 percent the number 
sold during such time as they are during the few months when there is no meeting 
in the particular community where the publication is disseminated. These 
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yublications are utilized primarily by the general public who attend racing meets. 
T) hey are used by many of the general public who have friends or associates going 
to the tracks who are requested to place bets or wagers for those who cannot 
attend. It is conceded that there must be some wha use such information for 
illegal betting. But to the same extent newspapers and the information obtained 
from the radio undoubtedly is likewise used by some for illegal gambling. The 
fact that a small percentage of the community may utilize the Idoravetion for 
illegal “Se does not justify placing an unconscionable burden on these 
publications by denying to them the right to give information to subscribers the 
bulk of whom are not engaged in illegal activities and who call for racing results. 

An additional objection to the proviso provision of section 3 (b) is that there is 
nothing to stop a newspaper from publishing and disseminating racing information 
as quickly as it receives the same. Many of the leading metropolitan daily papers 
print as many as seven publications a day and feature up to the minute racing 
results. To deny to my clients the opportunity to give the results to subscribers 
by telephone unduly discriminates against them as they cannot afford to print 
several publications daily and are thus at an economic disadvantage as compared 
to the various newspapers. 

Still another objection to the bill, as proposed to be amended, is that amendment 
which would eliminate the provision proposed in the original bill in section 2 (b 
with respect to related information as to other sporting events or contests. 1 
refer specifically to baseball, boxing, football, and basketball. To protect its 
baseball ticker, the Department of Justice at the reauest of Western Union 
Telegraph Co., agreed that section 2 (b) should be limited to horseracing alone 
so as to protect the company’s baseball ticker. My clients sympathize with the 
Western Union Co., but feel that their exemption is an unconstitutional elimination 
in favor of those news publications and wire services which disseminate sporting 
information other than racing information In this regard it is pertinent to 
note not only that is was determined by the Senate Interstate and Foreign Com- 
merce Committee, as evidenced from Report No. 1752 hereinbefore referred 


that horserace betting does not rank as the top source of gambling Te venue but 


that Walter Haight, writing in the Washington Post on July 20, 1951, stated 
‘Baseball has made big strides in 1ecent months toward caeeiein g horse- 
racing as the Nation’s No. 1 awav-from-the-scene betting sport. With the 
horse motif, bookie operators and their methods took quite a shellacking from 
Senator Kefauver and company. So the betholders shifted their business from 


the tracks to the diamonds and they found that many of the beavers with eager 
dollars took the transition in stride. A friend from a Midwest town, once noted 
for a string of horse parlors, savs the gamblers joined the townspeople in open 
opposition to racing sheets, service, and the like. However they are strong for 


mane ball, off ring a variety of action—single results, parlays, ete. And vou can 
wager on innings and even pitches at places receiving Se ;) ee 
fellow put it the other day ‘gambling is older than mone 

The proposed exemptions would not only be discriminatory but would weaken 


the constitutionalitv of the bill as was concluded by the United States Ser : 
Committee on Interstate and Foreign Commerce in Report No. 1752 herein- 
before referred to at page 22 and S Report Ne. 500 hereinbefore referred to at 
page 14. 

My clients object to section 4 of the bill in that their publications are advertise d 
over the radio and results are furnished by them to the radio for dissemination 
Che denial to the radio broadeasting and television broadcasting stations to give 
any racing information prior to the start of the race and the requirement t 





l-hour period immediately following the finish of a race or before the start of the 
next race, whichever period is longer, be culinibed with prior to giving racing 
results again discriminates in favor of the newspapers and to their economic 
detriment destrovs the efficacy of my clients in using broadeasting facilities for 
advertising purposes 

i further object to the proposed amendment to 8. 3542 which reads as follows 

‘When anv common earrier, subject to the jurisdiction of the Federal Commu- 
nications Commission, is notified in writing by a Federal, State, or local law- 
enforcement agency, acting within its jurisdiction, that anv facilitv furnished by 
it is being used or will be used for the purpose of transmitting or receiving gambling 
information in interstate or foreign commerce, it shall discontinue within a reason- 
able time, or refuse, the leasing, furnishing, or maintaining or such facility, but 
no damages, penalty, or forfeiture, civil or criminal, shall be found against any 
common carrier for any act done in compliance with any such notice. Nothing in 
this section shall be deemed to prejudice the right of any person affected thereby 
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to secure appropriate determination, as otherwise provided byj law, that such 
facility should not be discontinued or removed, or should be restored.”’ 

I do so object not only as counsel for my clients but as a private citizen. The 
impact of this amendment could well mean that my clients would be denied the 
use of communication facilities if a local prosecuting official found one person who 
utilized our publication or the information obtained by calling in for results. This 
would constitute a flagrant violation of due process 

The A, T. & T. has for several years sought such an immunity from suit for 
damages for an improper denial of utility service. I refer the committee to the 
case of Katzv. A. T. & T., Docket No. 9500, decided by the Federal Communications 
Commission on March 20, 1953, wherein it held that provisions of this nature are 
clearly unreasonable. I also call to the committee’s attention the case of Nola 
Andre sv The Chesapea «& Potom 1c Te le pl one Company, ( ivil Action 1345 1349, 
decided in the District of Columbia by United States Judge Holtzoff on May 4, 
1949, wherein he stated: 

; * that before telephone service may be discontinued on the ground 
that it is being used for an illegal purpose, the fact of the illegal use must appear 
by a preponderance of the evidence. True, there is a provision in the tariff of the 
telephone company to the effect that telephone service may be discontinued and 
not be furnished ‘if any law-enforcement agency, acting within its jurisdiction, 
advises that such service is being used or will be used in violation of law * * *.’ 
Obviously, if this provision of the tariff is to be literally construed, it is not valid. 
\ public utility may not deprive a member of the public of his rights to service 
merely because it receives a notice from a law-enforcement agency that he is using 
the service for illegal purposes. A public utility may refuse, and, in fact, must 
refuse, service if to its knowledge the service is being used for illegal purposes 
This fact must, however, be established. To confer what would amount to judi- 
cial power on a law-enforcement officer and to exercise such power ex parte would 
be violative of due process of law and would deprive members of the public of 
their legal rights. A public utility may not do this, and neither may a regulatory 
administrative body.” 

* . * * * * * 

‘The effect of the letter from the United States attorney is another matter. 
Its function, as the court sees it, is none other than merely to convey information 
to the telephone company and place the telephone company,on notice of what the 
United States attorney believes the situation to be. The telephone company, 
for example, may have a right, if it sees fit to do so, to request the United States 
attorney to disclose whatever evidence he has in support of the information 
contained in the notice. The telephone company must make its own decision 
whether the evidence is sufficient to justify discontinuance of the service. The 
company acts at its peril. The court is not unmindful of the fact that the company 
is subject to an action for damages if it wrongfully discontinues telephone service. 

‘The court has stated these general principles in order to clarify the issues as it 
sees them as a guidance for future proceedings in this matter.” 

I also direct’ this committee’s attention to the case of Katz v. Flanagan, et al, 
being the Public Utilities Commission of the District of Columbia, in the 
United States District Court for the District of Columbia, CA No. 3787-49, 
decided October 24, 1949, by Judge Morris wherein he held that notice and 
hearing must be given to a telephone subscriber and the burden of proof is on 
the telephone company to support the charge of illegal use by prima facie evidence 
before the telephone company can remove a subscriber’s telephone without fear 
of a suit for damages. The court in that case stated at transcript page 120: 
“There must be a prima facie showing that the telephone is being used for an 
unlawful purpose or else there will not be a due process hearing,’’ and with this 
statement the District of Columbia Utilities Commission counsel agreed. 

Che last sentence of this particular provision does not afford the protection to 
which a private citizen is entitled He should not be burdened with the expense 
of an injunction proceeding to protect his rights. If the section is amended to 
provide that notice and hearing must be first given and the burden of proof rests 
on the telephone company to prove an illegal use, that is to say that the telephone 
company be required to make a prima facie case before it could safely withdraw 
service without subjecting itself to liability for damages, then neither my clients 
nor I, as a private citizen, would have any objection. But in the form in which 
the proposed amendment now stands I strenuously object and feel the members 
of this committee should for their own protection as citizens of the United States 
adopt the same position. It would be a very simple matter under the proposed 
amendment for any local prosecuting official bearing ill will toward a member of 
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the community to address a letter to the telephone company stating that a par- 
ticular person’s telephone is being used for an illegal purpose. Under the amend- 
ment the telephone company would be immune from damages if it thereafter 
withdrew the service although it was ultimately proven that there was no basis 
for the charge. It would appear obvious that the citizen should not in any such 
instance be compelled to enjoin the telephone company from depriving him of 
service but that the telephone company should be required to give him an oppor- 
tunity for hearing and be required to obtain from the law officer that information 
upon which the officer relies and be compelled to make a prima facie case before 
being permitted to withdraw service and escape a suit for damages if a depriva- 
tion of service is shown to be wrongful. 

In concluding, I submit to this committee that S. 3542 once more raises the 
fundamental issue of Government censorship of legitimate. news (An attempt 
to pass a censorship occurs about once in every session of Congress and thus far 
has failed. This bill, though such is not its proclaimed purpose, or possibly 
its intent, falls into the same category Since racing is legalized in many States, 
most of which also legalize the system of wagering known as pari-mutuel, the 
burden of proof is heavy on those who contend that it is injurious to pub lie morals 
to carry informatory details of these legalized operations even if some use such 
information for illegal purposes. If wagering or betting on racing is injurious 
to public morals, the existence of racing and not the news of it is the root cause of 
the injury By the same reasoning all news of crime should be suppressed b: 
Government censorship because all crime is bad, some is organized, and news of 
it may prompt emulation 

I submit that this bill is the first step in a move toward censorship and hope 
that this committee will weigh this bill carefully before taking any step in that 
direction which may result in time in wiping out the first amendment and with it 
one of the greatest protections to the public against official tyranny and the fatal 
state of being uninformed 





STATEMENT OF THE AMERICAN TELEPHONE & TELEGRAPH Co. REGARDING 
PRoPOsSED NEW SeEctTION 4 OF SENATE BILL 3542 


On June 8, at the hearings on 8. 3542 held by your subcommittee, the constitu- 
tionality of the new section 4 contained in the suggested amendments submitted 
by Mr. Olney and agreed to by both this company and ~~ Western Union Tele- 
graph Co. was questioned by a witness who opposed 8, 3542 in its entirety. The 
suggested new section 4 is as follows 

“Sec. 4. The leasing, furnishing, or maintaining of any communication facility 
for the transmission of gambling information in interstate or foreign commerce is 
prohibited. When any common carrier, subject to the jurisdiction of the Federal 
Communications Commission, is notified in writing by a Federal, State, or local 
law-enforcement agency, acting within its jurisdiction, that any facility furnished 
by it is being used or will be used for the purpose of transmitting or receiving 
gambling information in interstate or foreign commerce, it shall discontinue 
within a reasonable time, or refuse, the leasing, furnishing, or maintaining of such 
facility, but no damages, penalty or forfeiture, civil 01 criminal, shall be found 
against any common e¢arrier for any act done in compliance with any such notice. 
Nothing in this section shall be deemed to prejudice the right of any person af- 
fected thereby to secure an appropriate dete1mination, as otherwise provided by 
law, that such facilitv should not be discontinued or removed, or should be re- 
stored.”’ {Tr. $1 12.) 

The witness contended that the section would be contrary to the due process 
clause of the fifth amendment of the Constitution because there was no require- 
ment of notice to the subscriber and a hearing before service is discontinued. It 
was also suggested that the burden of proof must be on the carrier in any proceeding 
in which the discontinuance of service is involved. Two decisions of the District 
Court for the District of Columbia, Andrews v. C. & P. Tel. Co. (83 F. Supp. 966 
(D. D. C. 1949), 89 F. Supp. 176 (D. D. C. 1949)), and Katz v. Flanagan et al. 
(D. D. C., CA38787), unreported, and a decision of the Federal Communications 
Commission, Katz v. A. T. & T. Co and C. & P. Tel. Co. (92 PUR NS 1 (1951 
98 PUR NS 134 (1953)) are cited in support of these contentions 

The Andrews case was a suit to enjoin the telephone campany from discon- 
tinuing service pursuant to a notice from the district attorney that it was being 
used for gambling in violation of the laws of the District of ( ‘olumbia. In ruling 
on a motion for a temporary injunction to restrain discontinuance of service (83 
F. Supp. 966) the court stated that a tariff regulation of the telephone company 
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which provided that service would be discontinued on notice from a law-enforce- 
ment agency would be unconstitutional if construed to require discontinuance 
without notice and before a hearing. The facts were the tariff regulation did not 
take effect until several days after the notice from the district attorney was given 
and service had not been discontinued. The final decision (89 F. Supp. 176) was 
that the service was being used for an unlawful purpose and should be discontinued. 
The court’s remarks were addressed to a state of facts not before it, and, as will 
be shown, misconceived both the nature of a subscriber’s right to service and the 
due process requirements with respect to a hearing. No cases are cited in support 
of the court’s conclusions and they are obviously entitled to little weight. 

Katz v. Flanagan et al. was an appeal from a decision of the Public Utilities 
Commission of the District of Columbia sustaining the validity of the tariff regula- 
tion referred to in the Andrews case, with the addition of a requirement that the 
telephone company give notice to the subscriber of his right to apply to the Com- 
mission for a hearing on the applicability of the regulation to him (80 PUR NS 76). 
The principal issue in the appeal was whether the hearing before the Commission 
would be merely to determine whether the telephone company had actually re- 
ceived a notice from a law-enforcement agency, or to determine whether the serv- 
ice was in fact being used illegally. The telephone company agreed that the hear- 
ing should be on the issue of illegal use, the Commission concurred, and with that 
understanding, the appeal was dismissed and no decision was reported. The wit- 
ness before the subcommittee referred to colloquies between the court and counsel 
during the course of the argument, but colloquies are not final decisions, and 
Katz v. Flanagan is not an authority on the constitutionality of the proposed new 
section 4, 

The third case, Katz v. A. T. & T. Co. and C. & P. Tel. Co., before the Federal 
Communications Commission, is the only case in which the requirements of due 
process were adequately presented or carefully considered. The issue was the valid- 
ity of a regulation in the interstate tariffs of the telephone companies which pro- 
vided that service would be discontinued on advice from a law-enforcement agency 
that it was being or would be used for an unlawful purpose. The majority of the 
Commission found the regulation invalid for other reasons, and consequently did 
not reach the due process issue. Commissioner Walker, in a dissenting opinion 
(92 PUR NS 1, 9) held that no denial of due process was involved and that the 
regulation was reasonable and lawful. 

Commissioner Walker’s opinion went into the constitutional issue exhaustively 
and concluded: First, the subscriber has no unqualified vested property right to 
receive telephone service which may be protected under the 5th and 14th amend- 
ments and that any right to service which may be accorded by statute may be 
conditioned by just and reasonable regulations. Second, in any event, the tariff 
regulation does not deprive the subscriber of the right to a hearing after the 
service has been discontinued and to have it restored if the use was not in fact 
unlawful. Due process is not denied so long as a hearing is provided at some 
stage. Consequently due process is not denied on either basis. Authorities for 
these propositions are cited in the opinion. It thus appears that the Katz case 
before the FCC in no wise supports the contention that proposed section 4 would 
be unconstitutional. To the contrary, the only pronouncements in the opinions 
bearing on the matter support the constitutionality of the section. 

As to the contention of the witness with respect to the burden of proof, it is 
sufficient to point out that there is no constitutional requirement placing it on 
either the carrier or the subscriber in a discontinuance of service proceeding. 
The matter is not dealt with in proposed section 4, but instead is left where it 
properly belongs, i. e., to the regulatory agencies and courts to be decided in 
accordance with the law governing proceedings before them. 

The proposition that the right to public utility service 1s conferred by statute 
and may be subjected to reasonable regulations by the utilities and the regulatory 
agencies is well established (U. S. Light & Heat Co. v. Niagara Falls Gas & Electric 
Co., 47 F. 2d 567 (2d Cir. 1931); Ambassador, Inc. v. United States, 325 U.S. 317, 
323 (1945); Mentzer v. N. E. Tel. & Tel. Co., 177 N. E. 549, 551 (Mass. 1931); 
Hollis v. Kutz, 255 U. 8. 452, 455 (1921); Southwestern Tel & Tel. Co. v. Danaher, 
238 U.S. 482 (1915); Lewis v. Potomac Electric Power Co., 64 F. 2d 701 (D. C. Cir. 
1933); Tracy v. Southern Bell Tel. & Tel. Co., 37 F. Supp. 829 (S. D. Fla. 1940); 
Hagerty v. Southern Bell Tel. & Tel. Co., 59 F. Supp. 107 (S. D. Fla. 1945); Katz v. 
C. & P. Tel. Co., 80 PUR NS 76 (D. C. P. U. C. 1949); DeLuisa v. N. J. Bell Tel. 
Co., 78 PUR NS 22 (N. J. Bd. P. U. C. 1949); Rodman v. N. E. Tel. & Tel. Co., 61 
PUR NS 242 (Mass. Dept. P. U. 1945); Re Michigan Bell Tel. Co., 34 PUR NS 65 
(Mich. P. 8. C. 1940); Taglianetti v. N. E. Tel. & Tel. Co., 103 A. 2d 67 (R. I. 
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1954)). Many of the cases cited deal with regulations containing provisions similar 
to those in proposed section 4. In fact, the majority opinion in the Katz case be- 
fore the FCC is contrary to numerous prior decisions of the State commissions and 
State courts. It has not been followed by any State commission and has been 
expressly rejected by three (Re Presmarita, 98 PUR NS 140 (Conn. P. U. C. 1952 
Chicks Variety Store v. N. E. Tel. & Tel. Co., 99 PUR NS 88 (Mass. Dept. PAN 
1953); and Taglianetti v. N. E. Tel. & Tel. Co., 103 A. 2d 67 (R. I. 1954 

The proposed section 4 is patterned after section 5 of the Model Antigambling 
\ct which was recommended after 2 years of study by the Commission on Organ- 
ized Crime of the American Bar Association. It should be noted that section 4 
does not require the discontinuance of service immediately, but ‘‘within a reason- 
able time,’ thus permitting notice and opportunity for a hearing prior to discon- 
tinuance in any case when such a course of action would be proper. It should also 
be noted that the last sentence of proposed section 4 expressly preserves the right 
of any person affected thereby to secure an appropriate determination, as other- 
wise provided by law, that service should not be discontinued or removed, or 
should be restored. 

The following comment of the Commission on Organized Crime on Section 5 of 
the Model Act applies equally here: 

“Weighing these considerations, it seems fair and proper to impose a special duty 
on utilities in this filed, e. g., to cooperate with law enforcement agencies by re- 
moving offending facilities on demand. But with this duty they are also fairly 
entitled to immunity for the consequences of compliance. Subsection (2) creates 
this duty andimmunity. It is based on enactments in two States (Fla. Stat. Ann. 
secs. 365.08, 365.13, and Dela. Sen. bill No. 14 (approved Jan. 29, 1952), sees. 2 
1), and is acceptable, in principle, to representatives of the communications 
industry with whom it has been discussed. 

‘‘While subscribers are deprived of any recourse against the carrier for damages 
when subsection (2) is invoked, they would still have full access to the courts or 
the proper regulatory body to test the propriety of the action and have their serv- 
ice continued or restored on a showing that no violation is in fact involved”’ (final 
report to the American Bar Association, September 2, 1952, pp. 84-85). 

The contention of the witness that the Assistant Attorney General and the car- 
riers have proposed amendments to 8. 3542 which are unconstitutional is wholly 
unfounded and should be disregarded. 
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